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_TAXATION AND REVENUE: The levy for current county e penses 

and for the purpose of paying outstanding 
obligations may not be made bY the county 
court in excess of the constitlutional 

LEVY OF TAXES: 

limit. ' 

?.&arch 6 • 1940 

\ 

Honorable Charles T. Bloodworth. 
Prosecuting Attorney 

Jr. 

Butler County 
Poplar Bl uff , Missour i 

Dear Sir: 

This is in reply to yours of recent dete wherei~ 
you r ey_uest an opinion fro;:. this department based on t~e 
following statement o£ factsa 

"The County Cour t of thi s county has 
levied the tull r ate of fifty-cents 
on the one hundred dollar valuation 
as permitted in Section 9873, Missouri 
St atutes . There are several thousand 
dollars i n deb~ ~nd obl i gations , whiCh 
the county owes and became obligated 

-for in years prior to t his year . In 
these debts and obl i gations is a judg­
ment against the co:..n ty in t he s um of 
$2800 . 00, Which judgment remains due 
and unpaid and is in f avor of the 
eleemosynary institutions of the stat e . 

"The County Court has now, under Sec­
tion 9868 of Missouri Statutes. made 
a cour t order directing and requesting 
the Prosecuting Attorney of t h is county 
to prepare a petition directed to the 
Circuit Judge, praying t hat an addition­
al l evy of twenty-cents on the one 
hundred dollar valuation be made t o 
t ake care of thi s judgment and sever al 
thousand dollars in past due obl igations . 

"The county Court has requested me to 
seek an opinion f or t hem from you aa· 
to whether or not they can exceed 
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this maximum levy of f ifty- cents on 
the one hundred dollar valua tion for 
the purposes set f orth hereinabove 
and in t he manner described her ein­
above. I refer you to . the case of 
State ex rel . vs . Railroad• 247 s. w. 
182. · 

You atate Ln your letter that the county court 
has fixed the rate of t he levy f or county purposes 
at fifty cents on t he one hundred dolLars valuation. 
Thi s r ate of levy is authorized by virtue of the pro­
visions of Section 9867• R. s . Missouri 1929. 

Since t he amount of money raised under the 
goi ng levy is only suff icient to pay t he current in­
debtedness. t h en you' ask whether or not an additional 
levy may be made by virtue of t he provisions of Secti n 
986B• R. s .. Missouri 1929., The provisions of t his 
aection~. wh1 ch ar·e pertinent to ,-our questi on. are as 

lbllowar 

•Bo other tax for any purpose Shall 
be assessed, levied or collected, 
except under t h e fol.lowing limita­
tions and eond1t1ona, v~.~~ The 
prosecuting attorney or county a t ­
torney of a.r:q county. upon the 
request of the county eourt of suCh 
county- •which r equest ahall be of 
r ecord with the proceedings of said 
court• and suCh court being first 
satisfied tha-t there exists a neces­
sity f or t he assessment• l eVy and 
collection of other t axes t han those 
enumerated . and specified 1n t he pre­
ceding s-e ction--shall present a 
petition to the circui t court of 
his county. or to t he ju~e t her eof 
in vacation •. setting forth the facts 
and specifying the r easons why auCh 
other t ax or taxes should be ass essed, 
l evied and oollectedJ ru1d such clr-
oui t ·court or judge t hereof,. upon 

being satis f ied of the neoes,aity for 
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such other tax or taxes, and that 
t he a ssessment , l evy and collection 
thereof will ·not be in conflict 
with t he Constitution ond laws of 
this sta te, shall make an order 
directed to the county court of 
s uch county • comnand1ng such court 
to have assessed• levied and col­
l e cted such other tax or taxes. and 
shall enforce such order by mandamus 
or otherwise . Such order , when so 
granted1 shall be a continuous order, 
and shall authorize t he annual assess­
ment , le~J and collection of s uch other 
tax or taxes r.or t he purposes in the 
order mentioned and specified, and 
until such order be modified, set a­
side and annulled by the circuit 
cour t or j udge thereof granting t he 
s mnes Provided, t hat no such o~er 
shall be modified, set aside or an­
nulled, unless it shall appear to 
the s atisfa ction of suCh circuit 
court, or judge t hereof , that t he 
taxes so ordered to be assessed, 
levied and col lected are not author­
i zed by t he Const i t ution and laws 
of this aWte, or unless it shall 
appe ar to said circui t court, or 
judge t her :of, t hat the ne cessity 
for such other tax or taxes , or any 
part t hereof, no longer exists . • 

It will be noted that t h e l evy authorized b y said Section 
9868 must not be in conflict with the Constitution and 
laws of this state. I 

The provisions of t he Cons titution, which r elat, 
particularly to t he rat e of levy that may be made for 
county purposes, will be found 1n Section 11 of Arti~~ e 
X, Constitution of Missouri which provides in part as 
follows : 

·~axes f or county, city, town and 
school purposes may be levied on all 
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subjects and objects of t axation ; 
but t he valuation of property 
t he r efor shall not exceed the valu­
ation of t he s ame prQperty in suCh 
t own, city or s~ool di strict for 
State and county purposes. For 
county purposes t he annual r ate on 
property, 1n counties having six 
million dol lars or less , shall not, 
in the aggregate• exceed fif t y cents 
on the hundred dollars valuation; 
in counties having s ix million dollars 
and under ten million dollars , said 
r ate shall not exc~ed torty cents on 
the hundred dollars valuation; in 
counties haVing ten million dollars 
and under thirty million dollars , said 
rate shall not exceed fif'ty cents on the 
hundr ed do~lars valuationJ and 1n 
counties having t hirty million dol-
lara or more , said rate shall not 
exceed t hirty- five cents on t he 
hundred dollars valuation . * * ~ 0 

We do not have bef'ore us t he valuat: on of your 
county, but i t will be noted under the foregoi ng pro­
visions of t he Constitution t hat no county is author­
ized to make a levy for county purposes whiCh exceeds 
fifty cents on t h e one qundred dol l ars valuation. 
Si nce your county court has r eached this maxLmum, the 
any levy 1n excess of tifty cents on the one hundred 
dollars valuati on, wh; ch would be d i rected by said 
Section 9868 , apparently vould b~ in confli ct with 
said Section 11 of Article X of t he Consti tution . 

In speaking of t he constitutional l~tations 
of t he levy authorized by said Section 9868 , t he 
Supreme court. 1n Stet e ex r el . v. ~abash Ry. Co ~, 16 
~o . 563 , 70 s . w. 132 , said a 

"'A proceed~g in conformity with 
section 7654, Revised Statutes 1889 
(now 12860, R. S . 1919), is t he 
proper course to pursue in order to 
requ~re a county court to make a 
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specia l levy ~or the purpose of pay­
i ng outstanding and unpai d warrants, 
but a proceedin~ under that section 
does not make valid a levy in excess 
of the constitutional ltmit . What is 
meant by that section is t hat a 
special l e,vy in addition to a general 
l evy, when the latter does not oome 
up to the constitutional limi t , may 
be made for the purpose of paying past 
indebtednes s .• " 

It will be noted that the court 1n plain language. 
here stated that t h e l evy authorized by said Section 
9868 to pay post indebtedness together with the levy 
authorized by said Section 9867 must not exceed t he 
conatitutional l~t authorized by said Section 11 of 
Article X of the Constitution o~ Missouri . 

CONCLUS I ON . 

From t he foregoing 1 t is t he opinion of this 
department that t he county court, even though requested 
and directed to make a levy 1n accordance with the pr f ­
visions of Section 9868, R. S . Ul s aouri 1929 , would nft 
be authorized to ~ix the levy at an amount in excess f 
~i~ty cents on t he one hundred doll ars valuation whic 
must include t h e levy provided by said Section 9867 . 
Therefore. since your county court has. already made tllle 
levy under Se ction 9867, R. s . Missouri 1929 , of t he 
max~ amount authorized by the Constitution, then ~Y 
levy authorized under said Secti on 9868 in excess o~ 
that amount would be in violation of t he aforesaid pro­
visions of the Consti tution and void. 

Respectfully submitted 

APPROVED: 
TYR~ W. BURTON 
Assistant Attorney General 

coVELt R. HZ\ ITT 
(Acting) Attorney General 
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