PAXATION AND REVENUE:
LEVY OF TAXES:

The levy for current county expenses
and for the purpose of paying outstanding
obligations may not be made by

the county

court in excess of the constitutional

limit.

March 6, 1940

Honorable Charles T. Bloodworth, Jr.
Prosecuting Attorney

Butler County

Poplar Bluff, Missouri

Dear Sirs

This is in reply to yours of recent date wherein
you recuest en opinion fro: this department besed on the

following statement of factss

"The County Court of this eounty has
levied the full rate of fifty-cents

on the one hundred dollar valuation

as permitted in Section 9873, Hissouri
Statutes. There are seversl thousand
dollars iu debts and obligations, which
the county owes and became obligated

-for 1n years prior to this yesr. In

these debts and obligetions is a Judg=-
ment agsinst the co.nty in the sum of
$8800.00, which judgment remains due
and unpaid end is in favor of the
eleemosynary instituticns of the state.

"The County Court has now, under Sece
tion 9868 of Missouri Statutes, mede

a court order directing and requesting
the Prosecuting Attorney of this county
to prepare a petition directed to the
Circuit Judge, praying that an addition=
el levy of twenty~cents on the onse
hundred dollar valuation be made to

take care of this judgment and seversl
thousand dollars in past due obligetions.

"The County Court hes requested me to
seek an opinion for them from you as
to whether or not they can exceed
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this mexipmum levy of fifty-cents on
the one hundred dollar valuation for
the purposes set forth hereinabove
and in the menner described herein=
above. I refer you to the case of
State ex rel. vs. Rallroad, 247 S. V.
182."

You state in your letter that the county court
has fixed the rate of the levy for county purposes
at fifty cents on the one hundred dollars valuation.
This rate of levy is authorized by virtue of the pro—
visions of Section 9867, R. S. Mlssouri 1929,

Since the amount of money raised under the fore+
going levy is only sufficient to pay the current in-
debtedness, then you ask whether or not an additional
levy may be made by virtue of the provisions of Section
9868, R. S Nissourl 1928. The provisions of this
section, which are pertinent to your gquestion, are as
followss

"No other tax for any purpose shall
be assessed, levied or collected,
except under the following limita-
tions and conditions, viz,: The
prosecuting attorney or county ate
torney of any county, upon the
request of the county court of such
county--which reguest shall be of
record with the proceedings of said
court, and such court being first
satisfled that there exists a neces- !
slty for the assessment, levy and
collection of other texes than those
emumerated and specified in the pre=
ceding section--~shall present a
petition to the circuit court of

his county, or to the judge thercof
in vecation, setting forth the facts
eand specifying the reasons why such
other tex or texes should be assessed,
levied and collectedj and such cir«
cuit court or jJudge thereof, upon
being satisfied of the necessity for

T
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such other tax or taxes, and that
the assessment, levy and collection
thereof will not be in conflict
with the Constitution and laws of
this state, shall meke an order
directed to the county court of

such county, commanding such court
to have assessed, levied and col-
lected such other tex or taxes, and
shall enforce such order by mandamus
or otherwise. Such order, when so
granted, shall be a continuous order,
and shall authorize the annuel assess-
ment, levy and collection of such other
tax or taxes for the purposes in the
order mentioned and specified, and
until such order be modified, set a-
side end annulled by the circuit
court or judge thersof granting the
seame: Provided, that no such order
shall be modified, set aside or an-
nalled, unless 1t shall appear to
the aa%inrpction of such ecircuit
eourt, or judge thereof, that the
taxes so ordered to be assessed
levied and collected are not auﬁhor-
iged by the Constitution and laws

of this sWte, or unless it shall
appear to sa{d eircuit court, or
Judge ther-of, that the necessity
for such other tex or taxes, or 20Y
part thereof, no longer exists.®

It will be noted that the levy authorized by seid Section
9868 must not be in conflict with the Constitution and
laws of this state.

The provisions of the Constitution, which relate
particularly to the rate of levy that may be made for
county purposes, will be found in Section 11 of Article
X, Constitution of !isaouri which provides in part as
follows:

"Taxes for county, city, town and
school purposes may be iovi.d on all
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subjects and objects of taxatlong

but the valuation of property

therefor shall not exceed the valu=-
ation of the same property in such
town, city or school district for
State and county purposes. For

county purposes the annual rate on
property, in counties having six
million dollars or less, shall not,

in the aggregate, exceed fifty cents
on the hundred dollars valuation;

in counties having =ix million dollars
end under ten million dollars, said
rate shall not exceed forty cents on
the hundred dollars valuation; in :
counties having ten million dollers
and under thirty million dollars, saild
rate shall not exceed fifty cents on the
hundred dollars valuationy and in
counties having thirty million dol-
lars or more, sald rate shall not
exceed thirty-five cents on the
hundred dollers valuation. # # & "

We do not have before us the valuati on of your
county, but it will be noted under the foregoing proe=
visions of the Constitution that no county is author-
ized to meke a levy for county purposes which exceeds
fifty cents on the one hundred dollars valuetion.
Since your county court has reached this maximrum, then
any levy in excess of fifty cents on the one hundred
dollars valuation, whi'ch would be directed by sald
Section 9868, apparently would be in conflict with
sald Section 11 of Article X of the Constitution.,

In speaking of the constitutional limitations |
of the levy authorized by czaid Sectlion 9868, the
Supreme Court, in Stete ex rel. v. Wabash Ry. Co., 169
loe 565. 70 St We 152’ ﬂﬂid:

"'A proceeding in conformity with
section 7654, Hevised Statutes 1889
(now 12860, R. S. 1919), 1s the
proper course to pursue in order to
require a county court to make a
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speclial levy for the purpose of pay-
ing outstanding and unpaid warrants,
but a proceeding under that section
does not mske valid 2 levy in excess
of the constitutionel limit, What is
meant by that section is that a
special levy in addition to a general
levy, when the latter does not oomo
up to the constitutional limit

be made for the purpose of pny!ng past
indebtedness.'"

It will be noted that the court in plain language
here stated that the levy authorized by sald Section
9868 to pay past iIndebtedness together with the levy
suthorized by sald Section 9867 must not exceed the
constitutional limit suthorized by said Section 1l of
Article X of the Constitutlion of Missouri.,

CONCLUSION.

From the foregoing it is the opinion of this
department that the county court, even though requested
end directed to mske a levy in accordance with the pro-
visions of Section 9868, R. S. Missouri 1929, would not
be authorized to fix the levy at an amount in excess of
fifty cents on the one hundred dollars valuation which
must include the levy provided by said Section 986%.
Therefore, since your county court has already made the
levy under Section 9867, R. S. Missouri 1929, of the
maximum amount authorized by the Constitution, then any
levy authorized under sald Section 9868 in excess of |
that amount would be in violation of the aforesaid pro=-
visions of the Constitution and vold.

Respectfully submitted

APPROVED: ;
TYR: W. BURTON
Assistant Attorney Genersl

(Acting) Attorney General
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