
HIGHWAYS : Township Board has exclusive right to -I 
purchase material and make a l l necessar . 
contracts i n the expenditure of bond mo ey 

- -------- · 

in the cons t r uction and reconstruction qf 
roads under Section 794 6 , R. S . Mo. 192l. 
Section '7963, R. s . Mo. 1929 , also disc ssed . 
All expeoditur~s DYer the sum of $500.0 must 
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·t·, e e..re in receipt of JOur r equost for an opinion , 
dated June 4 , 1940, WJ.li.Cl.l reads as foll ows r 

"I ar.. dir ected by the County ~ourt 
t o auoc.i t the :fo l low.in0 for an opi ­
nion. 

A Towpohip has voted _ro~ bonds un~ 
der ection 7961, rl . OJ • •• o. 1£1 29, 10r 
t he purpose of itlpr ovins r otlds i n t he 
~ownship . The bonds have b oen sol d , 
as provided by r.ection 7963, .. \ . s . Lo . 
1929. The ~ownahip ~&rd proposes to 
purc~ se the nece~~ary material s and 
t he ~.tuestion has arisen bother or 
not the provisi ons ot· .. ectlon 7~46, 
.\. ... • ...1o. 1929, Li vo the ownship 
.1 .... oard the excluai ve right to purc!la.Be 
the aat or1als or whether, under Sec­
tion 79631 tho Gounty 0ourt must as­
s i st in the pU1•chase of auch naterials . 

It i s t ·urther requested that we be ad• 
vised as to ul1e t her or not, under Sec ­
t i on 7946, the Tognsbip noard , i f it 
has the right to do i ts own ·ouyin3 nus t 
adver t i se f or b1ds before purchasing 
the l':"a t erials or whe ther it may ~e 
such •JUrchaae, as i t deena o.d-v1s a ul e . " 

From you r s t~t~-ent, we foroula t e the two f oll1winu 
questions s First, does a township board have the r ght 
to purchas e ~ater1al s for the construction of roads 
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~econd, is it i r.:.pe r ative that r.be tovrnshlp boar d adver­
ti s e for bids before purchasinL naterials -- if so~ 
when? 

For t he purpose of t .us opinion~ we quote ver~atio 
Sectlons 7946 , 79ti3 and 7947, R. s . .... o . 1929~ and l!Lere­
after refer t o them by nuobersz 

"Sec. 7946 . Who may contract. i'Jhen ­
ever any public money, whether arising 
fr~~ taxation or from bonds heretofor e 
or hereafter iLsued, is t o be expended 
i n the construction, r econstruction or 
other lr.lprovenen t of any road, or bri~e 
or cul vert, t he county court, to\~lsbip 
board or road dis trict camcissioners , 
a s tl:e case may be , s hall have full pm'l ­
er and authority to construct, r econstruct 
or otherwise illprove any road, ana. t o 
cons truct any briU£,e or culvert in such 
county or othe r political subdivision 
of t he sta te, ar~ to that end may con­
tract for such work~ or may purchase 
n aoilinery, eo ploy oper a tors and pur-
chase needed IJAteriala and 6l:lploy 
nece~sary help and do ~uch work by 
day la bor. ~~e county cour t , the 
township boara or road district com­
missioners n ay accep t donations of 
l abor or m&terials f rom interested 
parties ei the r on road iuprove.oents 
or bridge constructions ru1d said au­
t hority may employ labor or contrac-
tors to c~plete said i mproveoents. 
Before begirilli ng the construction or 
improve~ent of any road, briage or 
culvert by day labor or by contract, 
the pl ans , s peci f ications , estimates 
of drainabe , ~ps, profiles , est~atea 
of cost and the s pec11ic location of 
such road, brict&e or cu l vert sl~ll be 
fi l ed in the offic e of the county clerk, 
to~~ship clerk, or c~~ssioner of r oad 
district, a s the c~se may oe , and before 
becacinh effec t i ve shall ~e approved uy 
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said county, to~nship or road distr i c t 
authorities. On c~pletion of t he wor k 
a detailed statement o£ t he cost shal l 
be filed as in the next succeedins sec­
tion provided , and shall be recorded in 
the book v1here1n are recorded contr ac­
tors' bi ds; when any pay rolls or con­
struction accounts are certified to as 
cor r ect by the enGineer in charge of 
t he work, the bill s f or t he stlr.le shall 
be passed upon b y the county court, t own­
sr~p board or a istrict co~is3ioner, and 
if 1ound corr ect, sr~ll be paid: ~rovid­
ed , t hat all such work &hall oo done un­
der t he supervision and dir ec tion o1 t he 
county hit,httay en&l n eer, or some other 
c~1petent enbineer eo~loyed oy the county 
court or other pr oper authority, at such 
compensat ion as cay be agr eed upon, pay­
able wholly or in part out of the parti ­
cular fund to be eApended on said con­
struction , reconstruction or oth~r im­
provement. " 

' "Sec. 7963. Londs to be s old , when -­
how. The board of caomis~ioners on be­
hal f of the special road districts , and 
the county court on bohal f of the toun­
ships , shal l sell said bonds to the best 
advantac;e and the proceeds shall be paid 
over t o the treasurer of the district or 
the county or townshi p, as the case nay 
be , and be by • .i.m disbursed, on the order 
of the board of coccissioners or county 
court , i n pay.oent of the cost of hol ding 
said election an<l in pay1ne; the cost of' 
construct .... nb or il::prov1118 roads in such 
districts or townships , including bria.t,es 
anu culverts . • 

" :...,ec . 7947 . &pacifications, pl ans, etc . , 
to oe filed -- when -- witere. -- tlhen­
ever it s hall be oruered by th~ county 
court, tonn~hip ooarc or distr ict c~is­
sioner, as tho case uay be_. that any road, 
briaoe or cul vert ln t he county be con-
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structed, reconstructed or ioproved 
or repaired by contrhct, and the en ­
.~ineer ' s estil:lated cost thereo!' ox>P 
ceeds the sum of' bOO, che county, 
tounsnip or alstrlct authorities shall 
order the county hic;h.tay e~lnoer, or 
other en6 ineer in their employ, or both 
suc.n en..;.ineers actinb togethor, i.f so 
desired, to P"'epa.ro and file with the 
clerk of the ooUPt, township board or 
district com41ssioners, as the case may 
be, all neceasary rnaps, pl ans, spc~ifi ­
cations and profiles, and an estimate 
o1' the cost o1 t he WO.L'k• The court or 
other proper authority nay appr ove or 
reject the !:laps, pl ans, specificat ions 
and profile and oruer others prepared 
and filed. \lhen the caps , pl ans , s peoi­
!'ic.a tiona and profi les have been approved, 
the county, t ownship or district authori­
ties ahall order the engineer to advertis~ 
the letting o1 the contr act proposed to b~ 
l et by aavertioe.oen t in sace newspaper 
published in the county wherein the con­
tract is to be executed, wluch said ad­
vertis~ent shall be PU)lished once a 
week for three consecutive weeks, the 
la&t insertion to be within ten days 
of t .no day of the lotting. All bids 
shall be in wri ting, acoaspanied oy in­
structions to bidders llic~ shall be 
furnished by the en0ineer upon appl ica­
tion. All bids ou road ork shall atute 
the uui t pr lcea upon u.~.ich the same ar e 
based. kll bids shall be sealed and fi l­
e~ with the clerk of the county court, 
township boaru or special road district 
co.mmissioners, ana, on the day and at 
the hour n~ed in the advertiaeLtent, shall 
be publicly opened and read in the presenc 
of the court, tovmsbip board or spoclal 
road district COL.missioners, and the en­
hineer, and shall then be recorded in de­
tail in same sui tabl e book. All bi ds 
shall be accompanied by a certified check 
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equal to ten per cent. of the engi -
neer's estl~te of cost, payabl e to 
the county treasurer~ t o t he use of 
the c ount y, to\1n~hip or r oad distric t , 
as the cas e may be , or a bid.der• s bond 
executed by some surety company au­
tJ.~orized t o do business in this state 
or other good and sufficient surety in 
a like sum shall be given, as a guaran­
tee on the part oi' the:. biuder that if 
his bid be acc ep ted he \'lill, within ten 
days after r eceipt of'notice of such ac• 
ceptance, en te1• into contract and bond 
to do t he work advertised, and in o ase 
of def&~t f orfeit and pay sum of ten 
per cent. of t he engineer' s estimate of 
cost. The contr act shall be awarded to 
the lo~eat r esponsibl e bidder . The 
court n ay in i ts discretion reject any 
or all bids . Any bid in excess of the 
encineer•s est~ate of t he cost of t he 
work to be done shall be rejected. \,hen 
it shall be decided by order of r ecord 
t o a ccept any bid, t he county, to~mship 
or d i strict authoriti es shal l order a 
contract to be entered i nto by and be• 
tween the bi dder w1d the county, t oun• 
s hi p or special road district, as the 
case may oo. The contract sbal.l Lave 
a ttaelwd to and nnde a par t thereof the 
proposal s heet ·instructions to bidders, 
t he oi d, map a , plana, apeciricat1ons 
and proriles . lhanever the contract is 
executed ana approved by order of r e cord 
ana .mdorse:c1ent thereon, 1 t shal l be fi l ­
ed and preserved as a permanent record~ 
It shall be incorporated in the contract 
that the county, township or special road 
diatrtet shal l r eserve the ri&ht to make · 
any addi t ions to, omissions from, cb&nge 
in or substitutions for the nork or ~a­
teriala called f or by tho a rawings and 
specifications, wi thout notice to the 
surety on the bond given to secure the 
faithful peri'o!'Clance of t he tems of the 
contr act. The bidder r-ust agree that 
before the county or political subdivi ­
sion sball be liaol e for any additional 
work or r;.tateri a l , the county or political 
subdivi sion must first or der the s~e, and 
t he cost t hereof must be agreed upon in 
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writing and entered of re~ord before 
such aaditional ~or~ shall apply in 
case of omissions , deductions , or 
cbml{:)OS and tho unit ,t-rices sball be 
the basis of the value of such chan~os. 
In case of diea0ree~ent upon the cost 
or price of any ddition, ac1ssion or 
c~e oraered or so desired, then it 
is expressly atreod that the decisi on. 
o:t' the state hi{>h.ay enuineer shall be 
recoi ved and accepted as fixing defini .te­
l y and final.ly the ccst of such ·obatlge , 
and \lhen so fixed, the court, township 
voard or ~pecinl road uia trict camcis -

.s1onors shall enter of record such change. 
It shall a l so be v rovlded in the contract 
that the contractor will furnish and 
pr~ptly pay f or all labor employed and 
materials used in the perfor.Dance of such 
contract. • 

In turning to La~ o of t.. i esouri , 1917, at paGe 
Art icle IV, we find the title ~iscellaneous Provia 
On pa.:::e 467, under the g eneral titl e "Road Contract 
we find Section 79 which is n ow Section 7946, supr • 

61, 
ona " . 
" ' 

tnder the a~e title, we find Section uO, which is ow 
::: oction 7947, supra. On pa~e 4'72, we find the gene~al 
title "Township and Special District hoad Bonds" . nder 
this general t itle, ne f ind that Section 91 ia now ection 
7963, supra. 

In the case of State ox rol • . namno.ck & .Jelborllt v . 
Affol der, 25'7 S. h e 493, 1 . c . 494, the court hali this 
to say i n constru~no ~action 10750, ~ . s. L O. l 92g ; 

"~oes sec tion 13204, rl . s. 1919, proh1 -
o1 t defendant from payi~, t he war rant? 
~bis section rends: 

' The township trustee and ex oflicio 
treasurer aha.l l not pay out any ~1onoyo 
bolollG1n6 to t ho townshi.p for any pur­
pose wr~tever~ except upon the or der 
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of the township board. oior ,.. * and at-
tea ted by the township clerk. • 

Th1o section was enacted in 1879 (Laws 
l o79 , p . 226), when the Township Or gani­
zation Act was passed, and has came 
down without substantial change . Sec­
t i on 10750, R. s. 1919• waa pa aed in 
1917 (~wa 1917, p . 473) , and provides 
among other things -as stated, aupra, 
that the proceeds ot· the bonds shall 
be paid over to the township trea-
aurer and by ~ diaoursed on the 
order of t he county court, etc. In 
State ex in! . Lajor v. ~ick, 247 

o. loc. cit. 2g2, 152 S. \t . loc. cit. 
597, the court said: 

• ~:here there are two acts and the 
provisions of one appl y apecia1ly to 
a par~icular subject, which clearly 
includes the matter i n question, and 
the other general in its teros, ·and 
such that it standi ng alone it would 
include the same matter, and thus 
conflict with each other, t hen ·the 
former act must be taken as consti­
tuting an excep tion to the latter or 
general act. t 

This rule of construction has been 
invoked many t~es, and is applicabl e 
here . Since section 10750 ia a much 
later ~tatute than is section 13204, 
and since section 10750 appliea to a 
particular subject, and ainoe section 
13204 ia general in its application, we 
hol d that section 10750, on the point 
in question, should be construed as an 
exception t o the general and prior sec­
tion 13204. 11 

Therefore , upon the reaaoning of this case, and 
in viewing the titles under which these seetiona fal~, 
we find that the legislature set up in Sections 7946 
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and 7947, rl . ~ . t..o. 1~29, a plan for t he expenditurle 
of "any ¥ublic :r.10neys, \lhether arising frot:1 taxation 
or frOI:l bonds heretofore or hereafter issued t o be 
expended in the cons truction, reconstruction, or 
other ~prov~ent of any road. bridhe or culvert. 
The county court. township board or road di trict 
corr~issioner$. as the case may be s hall have fUll 
pov:er and authority-to--coiistruor,' reconc truct * w ...- '' 

It is our op i n ion that Section 794ti• supra, 
gives the t ownship board t he right to expend the 
n.oney anu to purchase mat erials and to nake all 
necessary contracts in the carrying out of expenditurea 
ot· any moneys derived ar1.e.ln0 from t he source set forth 
in this section. 

\?e a re further oi' the opini on that Section 796~, 
supra , does not take this right away from t he township 
bo&rd and place it i n the hands of the county court f or 
t he reason that i t will be noted t hat Section 7963 earries 
the t itle "Bonds to be sold, when -- how. ", and is under 
the General title "Townsbip and special district road 
bonds" , wtic h is a different and distinct title from 
the one under which St:~ctions 7946 and 7947, supr a , fall . 

In reading the case of Stat e ex rel . .wwnack & 
\'ieloorn v. Affol der, supra, it will be noted t!utt t ile 
court held t hat Section 7963 was an exception to See t1on 
1 3204 , R. t . I.o. 1919. L.o\,ever, e are mindful of the 
fact tba t the reasonlng used 1n detemininu tba t ca$e 
could not oe usod in t he instant case because the s~ctions 
above r eferred to v1ere passed .L.n the same act. ( See Laws 
of. 1ssour1, 1~17 . ) I t wi ll be noted in this case ~hat 
t he court had in mind the act of 1917, and on paLe 495, 
had. this t o s ay : 

•uy t he act of 1917, Duck Creek town­
ship was granted the power to vote the 
bonds men tioned in t hl a record. 'l'he 
county court in that i ns tanoe,. by di ­
rection of the statute, a c ted for t~ 
township instead of the to~sbip board, 
which usuall y acts f or it. " 
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•;e r.ro 0 1 t he op i nion t.:w. -c Secti vn 79b3, 1 • s . 
l o . 1929 , i s an exc ep t i on .n t hut it _1vea t he t own" 
s hip boar d t he rig h t to allo" the county court to 
expend t he money ·if it so c.uoones . l ... m;evE-r, i f it 
doeo uot choose to d o so , the to~~ship board , under 
~cc tion 794o, 1\ . f: . Lo. 1·>2'., , hls the rit,jht to ex pend 
the money so long as it expends i t in a ccornru1ce with 
[ec t ion 7947 , K. s. ~o. 102~ . 

In conclusion , i t is ou r opinion that t h e townr 
s hip bo o.rd does hhve the r i t;h t to purchas e ~11 r.w.t erlia.l s 
and r a lee all n~ce ssary c on tractd i n t h e expend! t u r e pf 
moneys derived fror.A. the l'ond l'unCJ refo.t•r ea. to in you!r' 
l e tter. 

In r·v._,b.rd to your ~econd <tt..e~tion, is 1 t 1mperat1 ve 
that t.r .. e tmm siJ.ip boaru aa.v t;rti s e !or bids oe1ore pu.!rchas­
l ni!, uater i a ls -- 11. so , t .hon? 

upon clotic reaali~ o1 -~ction 7v47 , aupra , it i l l 
oe f ound tht. t i t r e a us, " .• l.1etlove.r· 1 t shall be or dered by 
t he coun~y c ourt, to~nsbi¥ ooard or ulstr~c t c~issioner, 
at:s tJ...o ~ t..s e :..ay oe, th& t anJ rouo., ori a.ee or cu l vert in · 
t he coun t y be con~tructed, roco~structod or ~proved or 
r Gpa ired by contract, ant.. t.r .. e en&i noer ' a e stifua t ed cost 
t.~. .ereof exceeds ti1e sw:.. Ol ., vOO, thu county, town :;,hip 
or <1i£tr1 c t au t horiti e s ~t .. a.ll orc....or t he county Li[>h \"Jay 
ent; i neer ·:.. .,,. * t o prepare cmd f ile .,, " * a l l necess~y 

map s , pl ans, s peci i'i cations a.ud prof'ilos . " · .. h en the~Se 
"bavo oeen a pproved, tha ~ounty, township or district 
authorities , shall order the eng lneer t o advertise t h e 
let tin · of t he contr ac t pro .. )osed to bo lot; .;y a u ver tli.se­
n on t in s01::1e newspaper :,?ubli s hed ln the c ounty \'~here:Ln 
the contr act is t o be execu t ed ·.: ~" ·.~ J.he contr act shall 
oe; a a rd.od to the lowest l~eJponsible .Ji-..der . • .. · · .. - .,... When 
1 t shall be Ciec ided cy oro.er of r<;COl"'<i to a ccept any bid , 
t he count y , township or district ~uthorltle~ shal l or uer 
a cor..tract t o be en t e red ir..to oy an.o be t t2een t he b i a.der 
and t.t.c count y , "G O .n s J:-..ip or S,t>e cia l roa d di~tr1ct, aa 
the case f':"e..y be . 11 

I t wlll "oe noted ~;::o.u t tLi~ ole<; tion us es t ho ve r b 
"shall" , a.uu 1 't i..l.fls b t. en i...e lu tJ:J.f:l t ~en tJ: ... a \• ord 1 a 
used l n 'the o:~tatuteto , lt l s Ubuu.l l y conntrued by our 
court~ as rna.nd.a tory* a.r.~.d 1:1ws t , therefore , be oanplied 
wl t h accordingly. 
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In answer to your second question, \Je are of tte 
opinion that Section 7947, supra, makes i t mandatory 
upon t he township board to adverti se and l e t ~or yub i c 
bidding all contr acts where the engineer' s estiaa.ted 
cost exceeds tl~ sum of five hundred dolla r s . 

A J:'P n 0 VE.D c 

COVLLL l:t . l.ffi."'\fi'i"' 
(Acting ) Attorney General 
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rlespectfull y subci t t ed , 

]j. ~u Clw.IDS G.U..1!.Ch 
Assistant Att or ney Genetal 
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