RECORDER ¢ DEEDS: When population ¢’ county exceeds
20,000, circult ¢ 2rk and recorder
are separate, the recorder's office
to be filled by election in 1942 and
every four years thereafter.

AR e o . 7 A

wles Lvelyn Harclay | F‘llt)’gj
Clrecuit JClerk

saelr County
sirksville, | lasouri

vear wliss Larclay:

We are in receipt ol your reguest for an opinion
deated June <, 1u40, as iollows:

"As you probably .now the 1940 Cen-~
sus ol aAdalr Jounty =may g0 over
20,000 gnd 1f so thwe Hecorder of
Leeds oitice wlll ve vecaunt, as I

e now serving as Lx-0fficio Hecord-
er ol tils county. If tids should
happen would you plemse give me your
opinion aw to when thls would bLe ef=
fective, that 1s, when would an ap-
pointu-ent be rdue and what procedure
would I have to tale as the Circuli
Ulerk of tlds County,"

At 1ts 1933 session, Lhe state leglsluture resealed
jor porticn of tihe laws then existing 1u rcuard

o} e oiilce ol recorder of deeds in the various

cOou iep ci the state, and enacted .everal new seciions.
ho wilith which we are concerned are found in Laws

of SuOdPl 1986, at page 360, and are as follows:
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"Sec., 11lieG. uifice of recorder of
deeds, =~= There shall e an office
ol recorder l: each county in the
state containing 20,000 inhabltects
or more, to ve styled, 'ihe coffice
of the wecorder ol Lceds.t®
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Tlie first ques vbion sresented l1s whetlier the
legislature, oy the use oi the words "contalnin:
20, 000 Lnﬁa;Lth_u sded see sectlons |
to apply to coly ed thatb ;
tlon In LJ;S, 01 wWie b iﬁ wvas inw ed that the o
siro 1d ve thic result ol btae ceusus reulter taken.

in 54 % infe Upaly ve Loore, YE I, u, (2d4) 17
our Supreme sourt en sanc concurred in tice rollowing
languaye oi an opinion oy Judpe Llllson, 1. c. 24:

Mo o« fection 1lugd thor.ol provides
thdre siiwll ve a sepslruve oilice of
ceoraer of deeds in each uOJﬂtJ in
tne ~Late 'coutalning £0, 000 inha.oi-
tants or 1ore.t Lectvion lluku zayjs
tihe cleris ol circule courts siaslil
be ex criiiclo recorusrs in thelr re-
vpectlve couwicies 'encept in countlies
convaindng 20,000 Inhapitaints or morc,!
Whe bLwoe ssctlions owvliously reler to
counvies whici from time to time con-
tain voe speciiled vopuiaticMs. et
vaiid classirications of cuunties nay
be rmeue on 8 populstion vasis is well
gebublished, “Yhers 1s 1o perit oy sud-
stance ©te thi g

iis combeution. wsvls v,
Jesver younity, olo 1 0. 24, 300 S, .
495, 498," (italles ours)

It is obvious theat a cﬂaa,e :: tle povu atign ol
the vericues countvles may g or copplination
of the ofiicesg of circuit ol ueeds, and
1t becores necessary to Gongiue; Jd&u whan tils ceparstion
or comdluation shell occour,

R
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Sectlion 654, i, &, io. 1lUZY, provides thet the
population shall bDe vased on the United States census
oif this state.

Title XIiI, Section 202, ol the United Ztates
Code of Laws wrovides that the period of three years,
beginning the lst day of Januury, 1930, and every
tenth year thereafter, shall %e¢ hnown as the decernlal
census8 period, and such census shall be completed within
that period, s

Scetion 206 ol the ssue title provides thet the
census shall be takenn as ol the lst'dey of 4Lpril,

Qur Supreme Uourt ulscussed the elffectlve date
of the uUnlted Stutes census in Kay ve konlteau Cou.ty,
154 3. w, (2d) 8l, In thst case the plaintifi contended
tnat the census was not complete until 1936, while the
fucts showed thet the county court of woniteasu County
ascertained the census ol that counbty at a muck esrlicr

date. 1In discussing the method of payment of plaintiifts
salary, tne court stated, l. co ©3:

"tror the purpose of paying this salary,
the wopulation ls to be M"ascertained" by
the county court itself, and two methods
for its ascertaimment of that fact are
prescribed by the statute. The one 1s
to multiply by five the wbhole nwber of
votes cast in that county, at the last
preceding opreslidential electioni the
ozher is by notice or lmowledge on the
part of thie county court ¢f the popula=
tion of the county as uascertalned by the
decermnial census, 7The scatute Dy 1 ts
terms made tie Iirst rule or metiod of
ascerteinment applicable, until the sec~
ond beceme avalleble,!' (Italics Ours.)
Since thico county court pald plaintifft
the selary aviliorlzed under the census
nethod, 1t 18 irmeateriel Lo plaintiif

as to now the court acyuired knowledge
of thie census. The census mebiiod was
available and the court wes bound under
the law to be gulded therebdy."
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if, therelocre, fortheoring census aes any
gifect ocu the orflicss aouve vulerred to, thau chwmn e
will not taxe place until viw rinal results ol the
1940 cwmuiisus Lecome avallalle Lo adalr vounty. Lowever,
we Tail to find any speciilc svstute contenclatin the
separaticn of the oiilces dudiing the teir: ol & circuit
clerk, and st look o otuur sccticns pertalning t
the oiilce in an wbtenpt to acgcerta.n vile intent ol the

leslsleature in suclh eveunt,

o

sSection 1lo39, waws ol | lssourl, 1435, at pace
Sul, provides: '

"on the first Yuesdsy after the flrst
Londay in uvc;‘er, 1934, and every
four yeurs tiereaiter, an electioun
shall e held for sald oifice of re-
sorder in each: county of tThe stote
wiere the OLWLQC cl e¢lerk of the cir=
cult eccurt snd rocorder of deeds are
separate, w« % % "

Section 11241, Laws of lisscuri, 1233, pa.e 362,
provides:

"it the neral election te be held
in the Stebte of & iusourl in 1934 and
every ilour jears tiwrealter, i« all
councice wiere tie citice ol Circuldw
vleris aid secoruer are sevarsate, a

recosder ol deedas siall De elected,

Section 1lleou, Laws ol ilssouri, 1ludsd, at page
361, provides ior an election in countles havin
populaticn of 20,000 or nmore for comninin., the oifices
oi cirecu.rt clevii ansu recorder wiere such o;:iceé are
separate., Lhe.e ls 1o provisiocon for separaving the
offlces lin case tiey are counlined,

A reference vo isrticle I, clapter 74, H, 3, Lo

e ]
192y, ciscloses tiwmt, under the laws repealed by the
1¥55 legislature, lomuerl; in countles containin
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10,000 inhubicants, the county court was empowered

to secarate the oifiices of circult clerk and recorder
of deeds, and the governor wes enypowsred to appolnt

& recorder when such separction was made, Thore 1s

no provision in the new law for suchi appointuent,

ana cection 10816, . &, 1.0, 198Y, wiich 1s the general
sectlon under which thie povernor Iills all vecancies,
applies cnly %o oifices orlginally filled by election
by tiie people,

A scparation in thw instant case would ¢reate
and effect a new office, and there ls no autiority
Tor f111ing such vacancy., I1I, on the othcr hand, 1t
could be said that such office was fllled by the election
of the eircuit clerk, then there is w0 vacency since
lie was elected for a four year teim.

A 8lmllar sgitustion has arisen In this state with
regard to tihe office of county treasurer, 1In 1935,
the legislature avbclicshed the separate oifice of county
treasurer in certain countles and combined 1t with the
office of county collector, effective January 1, 1936,
The legislature of 1937 vecrcated the office of county
treasurer by Sectlon 12130, Laws of Ilssouri, 1937, paye
428, which 1s as Iollows:

"ilhere 1s hereby crecated 1n tie several
counties of this State, now or hersaiter
having a population oif less than 40,000
inhabltants sccording to the last Decen-
nisl United Stetes Census, & county trea-
surer, to be appolnted by tlie Governor,
anc to take oilice irmedistely alver the
effective dete of thils Act end who skall
enter upon the discharge of the duiles

of ils offlce aliter mis sald appoininment
aind qualification and who shall bold Lis
oifice for a term enuin, on the Iirsi day
of January, 195Y, anc until his successor
is elected and quseliiled, unless sooner
removed from office, srovidoed, that
notiiing in thls section shall epply to

countles under bownislilp orgenization,”
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e cite thiis section to call attention te the
fact that certaln authority was gilven to the govsrnor
to malke appolintments tec fill the new offices created,

In view of this fact, and especially because of
the two scetlons above cited providing for an elesction
in 1934 and in each four year period thereafter, the
next belnpg 1042, 1t seems impossible to escape the
conclusion that the legislature intended ne change
to be made separating the cffices of circult clerk
and recorder except at such four sear periods.

This is further suvported by lJsctien 11534, Laws
of “issouri, 1933, at page S€l, which 1s ag follows:

"That in the event any psrson has
been elected or may hereafter be
selectsd te the office of recorder
cf deeds in a county in which the
office 1s a seperate office at the
time of such election, such office
shall :emain a separate ofiice for
the entire term for wvhich such rer-
son has been or may be elected,”

It ie the conelusion cof this department that an
increase In the population of the county tc 20,000
inhabitants or more, 1f shown Ly the 1840 census, will
not create the separate office of recordsr of deeds in
such county Iin 1940, and that such sepavate office cannot
cone intc existence prior tHc January 1, 1943, under exlst-
ing laws.

fespectiully submitted,

EOBELT L. BYDED
Asslstant Attorney Cencral
ATPEOVED: ‘

COVELL L. (EGITT
(Acting) Attorney General
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