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RECORDER r~ DEEDS: When population r' county exceeds 
20,000, circuit ~ 3rk and recor~er 
are separate, the recorder's office 
to be filled by election in 1942 and 
e~ery four years thereafter. 

i.i ss :~~:velyn ~A,;rclay 
Circuit ·~lerk 
1~ciair County 
hirksville, ! issourl 

~.e ""re in :>eceipt; oi your request f'or ru1 opinion, 
datod .June .:_,, l~Ji:i:O, &s i allows: 

"As ;you i;robably ,~now the 1940 Gen­
sus or J\.dair County ::.nay f.~o over 
20, 000 and if so tlle .::~ecor•der of 
Deeds ofiice will be vacant, as I 
~ now '->erving as .Lx-O.fiicio Hecord­
er of tl·,J.s county. If tl.d.s sl::.ould 
ha}:Jpen would you please [;i ve. me your 
opinion as to when. ttd s wm.Lld be ef­
fective, that is, when would an ap­
pointA: en t be r:-:ude and wl".ta t procedure 
WO':.dd I l.ta ve to take as t:.he Oi l~cui t 
Clerk of' tb.is County." 

At its 1~133 session, the Gte.te leclslHture :t.'e:eb.led 
a r'LB.,jOI' portion 01 tL.e l&Wi;;i then existin;_; l!l recard 
to the oiil:;e o.i· ro,;.;order oi' deeds i:c.. the various 
cm;ntias of tl.:..e stt:::te, ar~ci enacted "'eve:r·al new sec·c:Lon~. 
Those with Y<llich ~;,:e a:ee ccncerned are found in :Laws 
of' , .issourl, lD33, ·at :r_)a~;e 3o0, a:r..d arc us follow.;:.: 

"Sec. llt~G. ui~ice of recorder of 
deeds. -- ri'here :.:.hall oe ·an office 
oJ l'OGorc1er ill each county in the 
~ t& te co:r1 taining 20, 000 illlla.bl tu.:r~ ts 
o:r: more, to be stJled, 1 1J.'he oif'ice 
oi' the l{OCorder o1· Deeds.' rt 



i1:1 certLti:cl cc,:L-Lil'Lic s. --- ... 'lle clc:t?1cs oJ· 
t~e circuit co~rta s:mll be e~ otrlcio 
rdCOl1 uers i~:c ·L;i~ei:L' I'l! spec tl VG coD .. :nti e~, 
e.ACei_:.it ln counties conta'-nin1: 20,000 
i:::JlaiJltun cs o:c· ·c." 

~~Le .fJ..::·st 4.U6i:>tion '"resented is wi:·etlJ.er the 
le , is-1-:.i-,•re •·J""'T J-r''t' ---~·e Oi '-~·1·'· 1'··o:·a·io 11 ·""cr.•'-·"i··pl"r.l C_i--'- c:.;.i,. u ... .t. , • " U -~ -' tA.r....r .. _ vJ..,,.,., .~< - toJ t., . .._) .... uct -.1. !~ ] 

20 000 i "I' t.." ' .. -~ t' . ···1·'- '~'. (Y-" v · 0 r '" II ' c.-l·;·. "'' .,., U'0 "'""' ·: -,., '-: "• 6 "' C·,... '- -~ r· •··1 ,~ ' ''-- l.LJ .. CA.dJ.. v~-~ ... t.,...,. .J.!. J.,. .....- ' -1...1. ,_.v_-e. V'-"'- ..... .L ... --..~ ,.;.,~ v UJ..V.t. o 

to apply to c1-:ly bi.J..C}. ·:.o·.:cut:L .. s a.s c:oLtu~~-~ed ~elm t ,,.'o Cl.la-
tion :ln 1933, OJ.' r.;JJ..c r :~ t v;ns in .. e~<ded thh t t11e ccdde 
st;.o ld -£Je tl'l<~ rcs1.1l t c1 t.:..~_c:-· -=~c-~J.S:..t2 ·c.: ... er)et.:li:-tcl"l trt1CGl'l. 

In :~>(;<., te ex :l:nf. :.;2uln v. Loo rE., ()~; ,_ • ( 8d) 17, 
our ~lu.pPGr::e _;curt e~1 ;Jane cm~CUl"red ir::. tie i'ollowt.nt; 
lanc;uat:::e oi' an ovi..n:.Lon Dy ,J-ud.;__,c .~llism~, 1.. c. 84: 

" w ~ ~ ~action ll08G th~r-of provides 
tl:.e:·c ;:,;j_lull be a. se:1Jal'uc:;e oilice of 
:i:'000Pu.er c:C deeds ll'l each. co1..mty ln 
tt.e ..:ct&te 'cont&Ldn;:_, 2u, 000 inha .~i­
ta.rtts OI' LOI'C. t ,:..ection ll;A~t; SilJS 

tl1e clerir.s oi cil'cal '-' cc:urts s.i.lall 
bo ex ol'licio r•oc.:or•uers in chel1~ r'e­
t>pectl ve co·u.n·;:;ies 1 e~,.cept in co·<lnties 
COil wain.in[ 20 1 000 inhl' ... ui tali ts Or l;:Ol"G • I 
1l'hB t;;c sections o • ./viously J:?eie:;::' to 
CO;.;tlJ.cies \:1L.icJ:J :fror:.:. tine to "tu::-0 can-
t ~ ,~- ) ... ~-~~-~. 

B.ln ·v.:::~e Slf)BCJ..llCQ ;;OfU..Lfti..J..OlWe 'J.'.i:i£<G 

va..LidCla"";;.;..J..fica tl.or:us of co-u.nties r:J.ay 
be r:aw.e ou a. iJOpulation <Jasis is woll 
e:.:. tu.bli shed. -~-'he~·e is no r:'CI'i t OI' su·o­
stance tc tbis conteiltlon. ~avis v. 
;r::~s~_.er Gmmt:r, 3lo - o. 24 ... , 300 :::. 
493, 495." (Italics ours) 

It ls obvious tl'.Lh t a cLan e :1l tb."J ~~_;ooulc. t:l.on of 
the Vttri CU;:;, COULl~ieS :r-1ay \;'Ol'l\: a DeJ:J&ra tlcn- Ol"' eor:'Dina tion 
of tho ofl. :I.ccs of circul t; clerk and recol"r,.;.ep oi ueeds, and 
it becor..es Lecess&ry to co;;.'lsl.dei' juE:< t ·i::lle!.l ~~-is ;:.eparo.tion 
or cor::.i)inution slJ.all oGcur. 



Liss 2velyn ,.:.arclay Jm:;.e 13, 1940 

Section 654, .i~. ~. l:o. H:29, provides that the 
populo. tion Dhall be !Jased on the United States census 
of' t.!:!is state. 

Tl tle XIII, Section 202, of tlle Ur:.i ted [~:ta tes 
Code of Laws TJPovides trill t the period of tliree years, 
beginning the ls t day of Ja.nuury, 1930, aL.d eve1,y 
tenth year thereafter, srw.ll oe known as tl'...e decennial 
census period, and such census shall be completed within. 
that r:·erlod. 

S<:,ction 2JJ of the se.r:H:~ title pro·vides th~t the 
census ~h . .all be taken as of tl.l8 J,st 'ii.ay of •~pril. 

Ou.r Supreme Gourt uisou.sse.d the effective clo.te 
of the u·ni ted ~;t;;;tas cen&us J.n Kay v. Loni teau ._:o~~.c.-c.y, 
164 s. '•V. (2d) 81. In t:tw.t; case the pla1ntif1' contended 
t:rmt the census was not cor:1plete until 1936, wll.ile the 
f'ucts showed th&.t the county court of ... on.i teau County 
ascertained the cGnsus of tr.J.at county ut a r:m.ck::. eerlio3r 
da. te. In discussinG the method of pa:yl-:lent of' pla~ntifft a 
salary, the court st~ted, 1. c. $3: 

n' ror the purpose of' paying this salary, 
the ;:~opulation is to be ttascertalnedn by 
the county o:ourt itself, and two m.ethods 
f.' or its ascertalr.un.en t of' tha. t fact are 
prescribed by the ::>tntute. 'l'l'e one is 
to multiply by five the whole ::n.t.r:ber of 
votes cast in that county_. ut the last 
preceding J.)residential election; the 
o ::;her is by notice or ::::nowledc;e on the 
part or the county court of thf3 popula­
tion of the co1mty as usoertained .£l ~ 
decennial census. iflie si.,atute by its 
te:nas made tLe!'.irst rule or method of 
ajjcertain:r::ten.t applicable, until t.he sec­
onci beoar;'le _available.' {Italics--ours.) 
Sirice tho county court paid plaintiff 
the salary authorized under the census 
r:wtliod,. it is :!.r:ll:interial to ~)lai:ntii"f' 
a;:> to how the cou:ct aoy_ui.red knowled~::;o 
of' the census.. ;:Che cons us rctetl:iod was 
available and tJ"J.e coul?t wu.s bound under 
the law to be guided tLereby." 



:.iss : vel;,:ll arcla;y.,. ,J"<l:le 13, 1940 

If, t;hel"'!;;i"o:t'e, 'c.i:c. i"orthc:o:: inc: cer~sub ~:ta::;. an;l 
eLi:'oc.t on the OI'iJ..cGs aJove l':.;.iCJ:~red co, t:L~n.,.. cha: ... ;_:,e 
will :not taxe pluc.c -:..mt.Ll '<~ilu i:u:::.al reBc:;.lt;s oi' tlle 
194.:0 census becor:ie avail&Lle to ~~'iair ,;ounty. L.owever, 
we i~ail to flnu any spGc:i..L.ic statut0 co:nteL_r_~lat-'-nc tile 
serare..ticn oi tLc oii.icc.;.;; d.',li"'L.,, the ten.~ ci a c:ll'cu:L-;; 
elerk, a>.lei J.lU.li t look t;o oti:1.u:c ;;;c;ct • .Lo:<-s ;:ertainir:t,; to 
tho o:d'ice in. a.J:: LtttSLj)t to U8C6I'taJ.n .._.lie l11tent Of' cche 
le<...isls,ture in such event. 

:.;;ectlcn lL:;3.J, .wa:cH3 oL :i.i2l.:.ou.ri, 193.3, at .t'a;_ e 
3vl, provides: 

"On the first '.L'ueudb.;y- uftcu." the i'l:Pst 
:i onciay in .•. cver.;clJer, lU34, and ever'y 
four Jeurs ti.tcreE:i't&r, an election 
shall A:; held for said office of re­
.::order in cacl:::. cou..nty of the stu"te 
wl1e .. 2e the of I icc of' clerk of tL.c cir­
cuit ccur•t &.nd r.scOl"'d.er o.f tleods are 
separate, ~ ~ * " 

Sec tlon llL41, Laws oi _ ,isso·~<ri, 1933, pa, e 3G2, 
provides: 

u At tJ.w 0ne1'al election to 1)e held 
:Ln tLe 3t;: ... "Lf; of i<.;souri . ..1..n 1934 and 
ev0ry four ~earG tiwreaiter, ~n all 
com1 cic;;s wl.:o.cre tLe c.:rr·lce o.f' :_;ir•cui t 
,;l€1'~-~ aw1 ".-:ecor,.l.er ar'':: sepa.i'.G.te, a 
reeo..:·der oi cieeas sl:;.all .Jc elected.. 11 

Section ll03G, L&YJG of' Li.ssour:t, 1933, at paf;e 
3tH, provides for rE.l eloctiol~ L:" countiel:) hav:Lr._,; a 
populaticn of 20,000 or L01'"-: 'for cor;1oin.lnc., th.e o~_fices 
of cl:.·cu~t cle::.'~£ a..,lC.. l'ecord.er cvi:::.e.ce su.cL oLLices are 
separate. ~hc .... ·e i;;; no pPovi.sion for separa·cin~ t.he 
offlc<;;;S in case t:i.wy are con·i.)ined. 

A refertmcG t;o Article I, ci:a.pt.er' ?4, n. s. Lo. 
192'Ci, oi;;;:closes trlfi.t, under the laws :;;oepealed iJy· the 
1933 ler.:islatuPe, l orx .erl in counties containJ.· n:::_· 

~ ~ ~-~ 
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Lisa EvelyrJ. _m_rclay· - 5 ,J-;;;_rw 13, 1940 

10,000 in!.u.:.bl cants, tlw county court was empowered 
to seoara.te the of'iices o:C cil~cul t cler1c and recor(ier 
oi' deeus~ and the covernor -,;ns er:1.powe:c-ed to appoint 
& recorc~er when srwl: sel__Hlrt:.tion. 'Na.s nade. 'i'here is 
no pPovlsion in the new laYi for Sl;_oh appointl.1ent, 
ana. i:=.~)Ction 10216, l;. ~-. : o. 1~2~, wLicl1. is the tene::'al 
section under w:t1..lch ·c:Ue <~;overL.or fills all vacanciea, 
applies only to oifices oriGinally filled by election 
by tLe 1-'eoplo. 

A solja:J:•ation in tlw instant case woul<i create 
and effect a new office, und -r;hel'e is no authority 
for J:Lllini; such vaca.ncJ. If, on the oth0r hand, 1 t 
could be said thnt such office was filled by the election 
o;f tlJ.e (}ircui t clerk, then tx.Lor•e i~ :c:t.o vacrulCy since 
he was elected for a four ;;-car te1Y:1. 

A slrdlm .... Bi tua'cion has ari~H:lH ln this state \Vi th 
regard to the oi'fico of county treas-u..rcr. In 1933, 
the leg1sl£i. ture o.boli f;)Htd the separate of'i'ice ol' county 
treasurer in certain counties and conJ.i>ined 1 t wl th the 
off'ice of county collector, ef'f'ecti ve January 1, 1936. 
~ehe legislature of 1937 :ef;crcw.tod the office of county 
treasurer by Section 12130, IM.ws of ! issouri, 1937, pat;e 
-<.125, wJ:Jich is as follo·ws: 

"'dlere is hereby created ln the several 
counties of this :::tate, now or hereafter 
havinG a population o:t· less than 40,000 
inhabl tru1 ts accorcilng to the last Decen­
nial Oni ted St& tes Gensus, t'. county trea­
surer, to be appointed !!;[_ the Governor, 
ana. to take office irc,me<Ira. tely aft€:11' tlJ.e 
effective date of this .Act and who shall 
enter upon the discharge of the duties 
of ius office after· j::.:is btdd u~JpolntDent 
a:nd q_ualifi cation and. who srmll hold his 
off'lce .tm~ a r;e:rn en.din,::.:.. on the first day 
of January, 193V, £HW. until his successor 
is elected and l£U.E:.lil"ied, unles~:> sooner 
rc.-z:wved from office. "-'l:'ovici.Gd, that 
notl:dnt; in tllls section s.n.all appl·y to 
counties under toW.lJ.sl.dp or-t;anization. 11 
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Eiss r·velyn Parclay - 6 - June 13, 1940 

~~ cite th~s section to call attention to the 
fact that certain au tho:ri t y wa.s given to the governor 
to make appointments to fi 11 the new of'fices c:reated. 

In view of this fact, and especially because of 
the two snctions above cited providing for an election 
m 1934 and in ea.ch four year period thet·eafter, the 
next being 1\:42, it seerns impossible to escape the 
conclusion that the legislature intended no change 
to be made separating the offices of circuit clerk 
and recorder except at such four Je&r periods. 

This is further sur)ported by ;2 .. :ctj_on 11534, Laws 
of :·~issouri, 1933, at pu,:_/; 361, which is as follows: 

"That :tn the event any person has 
been elected or may hereaftez be 
elect•s(~' to ·che office of recorder 
of deeds in a county in which the 
office is a separate offl.ce at the 
time o2 such election, such offlcc 
shall :J:emain a separate office for 
the enti!'e term for uhl.ch such per­
son has been or may be elected." 

It is the conclusion of this department i::b.at an 
increase 5.n the population of the count:;· tc 20,000 
inhabitants or more, if' shovm by the 1940 census, wi 11 
not create the separate office of recor6c:r of deed.s in 
such c~unt:r in 1940, and ~;:;hat such sepa.:t,ate office cannot 
come into existence pr·ior to January 1, 1943, under exist­
ing laws. 

I::esr)6c tfully submitted, 

L OI:i,Fl, 'r L. hYDEF 
Assistant Attorney Gensral 

AfPEOVLD: 

C OVBLL R. llJt:.:r~PT 
(Acting) Attorney General 
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