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DOG LAW : 

January 12, 1940 

Honorable Latney Barnes 
Prosecuting Attorney 
Audrain County 
Mexico, Missouri 

Dear Sirs 

This is in reply to yours of recent date whereln 
you submit the question of whether or not it is possi~le 
for an election to be had for t he purpose of abolishimg 
what is com only lmown as the dog law. 

Article 11 ofl Chapter 88, R. s. Mi s souri 1929, 
together with the amendments t h at have been added there­
to, cont aim the provisions of t he laws of lH.ssouri which 
relate to the taxation of dogs 1n this state . Under 
Article 12 of said chapter provision is made for the 
adoption by local option elections the provisions of 
the dog tax l aw. 

Section 12881 of said article provides in part 
as followat 

•* * * * * * * * * Provided that 
upon the filing of petition signed 
by one hundred or more householders 
of any county and presented to the 
county court at any r egular or 
specia l session t hereof more than 
thirty days before any general elec­
tion to be had and held in said 
county, 1 t shall be the duty of 
the county court to order the 
question, a·a to whether o r not 
there should be adopted t he law, 
creating a license tax on dogs, 
submit t ed to the qualified voter, 
to be voted upon at the next eleo-
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tion. Upon the receiving of such 
petition it shall be the duty of 
t he -county court to make an order 
as herein recited• and the county 
clerk shall aee th~t there ia 
printed upon all ballots to be 
voted at the next election the 
followings 

"For creating a license tax on 
doge--

Yea . No . 
(Erase t he word you do not 
· wish to vote. ) 

~The returns of said election 
upon said subject shall be opened. 
canvassed and certified• as the 
returns for gener Gl elections. 
If the majority of t he votes cast 
upon the subject be in favor of 
licenae tai on doge. the county 
court shall spread t he result of 
suCh electi on upon ita records 
and give notice thereof by publi­
cation in some newapaper printed 
and publiShed in suCh county and 
such law shall become operative 
from the t~e suCh publication is 
made .• 

By this part of said section it will be aeen i~ 
sets up the plan whereby the provisions of t he dog la~ 
may be adopted by an election by the people in the 
particular county in whiCh it is proposed that the do~ 
law be effective . 

In our search through t he statute pertaining 
to this subject we fail to find where the lawmakers 
have made any provisions for an election to do away 
with the pro via ions of t he dog law after it has once 
been adopted. In fact the laat part of said Section 
12881 aeema to indicate t hat the lawmaker•• when this 
l egislation waa pasa.eda had in mind that if the people 

:.. 
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1n the particular county adopted the law, then 1 t woull.d 
remain the law of that county until the Legislature 
changed i t. This view is supported by the statement 
in said section, whiCh reads as f ollows: 

• * * and au ch law shall be come 
operative trom the time such 
publication ia ma4e." 

For authority to hold an election, the party 
calling the election must point to some ata tut e authot­
izing such call and election. In volume 20 c. J., pa! e 
95, at paragraph 76, the rule on authority t o hold 
elections is atatedt 

•tn all popular for.ms of govern­
ment the power of a majority to 
bind the minority b.1 a popular 
vote depends upon t he faet that 
the elections are held by virtue 
of some legal authority, and an 
election held without affirmative 
constitutional or statutory author­
ity is univeraa117 recognised as 
being a nullity . * * * * * * • 

In the case of Stat e ex r el. v. Ellison, 271 MQ. 
123, the Supreme Court ann9unced t he rule that, ~No 
election can be held unless provided f or by l aw." 

And i .n the case of The S-.te ex rel. McHenry v. 
Jenkins, 43 Mo. 261, the rule is stated as followaa 

• Where the law made no provisions 
f or the election of clerks of courts 
in 1868 an electi on held in such year 
is wholly void although t her e was 
an admission t o hjld the r egul ar 
election 1n 1866. 

CONCLUSI ON. 

Since the lawmakers have made no provision for 
an election to repeal the provisions of the dog law 
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in counties whi Ch have adopted it by election, then 
under t he foregoing authorities it is t he opini on of 
t his department that in countiea wh i Ch have adopted 
by local option the provisions of t he dog tax law 
ther e is no authority to call and hold an election 
f or the purpose of repealing the dog tax law in that 
county. 

Re~pectfully submitted 

TYH.h W. BURTON 
Asaiatant Attorney Gene:·al 

APPROV, Ds 

w. 1. tP.KE 
(Acting) At t orney General 
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