
EIECTI')¥8 : Certificates of nominat i on of Indep~nt 
candidates signed by electors must be 
acknowledged and follow Section 10241 
R. s. Missouri, 1929 . 

Hon. H. D. Allison 
County Cierk 
Buchanan County 

~~t . Joseph , Missouri 

Dear SirJ 

October 18 , 1940 

F l LED 

I 

1'Je acknowledge receipt of your r equest for an 
opinion as to t he val idity of the f ollowi ng petit i on 
which ha~ been fi led in your office, for t he purpose 
ot placing t he name of E. c. Glary on the ballot ae 
an Independent candidate for cons table of Washing ton 
township• Buchanan County, J.Hssour1 : 

"we, t he undersiGned voters , Washi ngton 
'l'ownah1p , Buchanan County, Missouri, 
respectfUlly petition that t he name of 

....--... -"' 

E. c .• Cl ary be l isted on t -e official 
Mia'aouri ballot as an i nde pendent candidate 
for constable, Washi ngton Township , Buchanan 
Count y, Missouri . We fur t her promi se to 
Tote for and s upport E. c. Clary . " 

Under th1a petition are the r equir ed number of names of 
voters . 

Thf two statutes to be considered are Section 
10232 R. s . Missouri , 1929, whiCh i a as f ollowaa 

"Any pr imar y election aa hereinafter · 
de fined, hel d for t he purpose of mak­
ing nominations to public office, and 
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also electors to the number herein­
a fter specified, may nominate candi­
dates for public offices to be f illed 
by el ection within the s t ate . Such 
nomir~tion shall be made by fi ling a 
certificate ot nomination, executed 
with t he for.malities prescribed for 
the e xecut ion of an i nstrument a f fect ­
ing real estat e . • 

And, Section 10241 R. s. ' 1ssouri , 1929 , whi ch reads as 
foll~wea 

-rhe certificate of nomination of a 
candidate selected otherwise t han by 
a primary shall be s igned by electors 
resident within the d istrict or political 
diYiaion for which the cand idate is pre­
sented, to a number equal to two per cent. 
of t he entire vote east at the last pre­
ceding e l e ction i n t he state , the cou ty 
or other d i vision or distri ct f or which 
the nomination 1a made ; provided that 
eaid s1gners aball declare i n said certifi ­
cate t hat they are bona f ide supporters of 
t he candidate sought to be no~inated and 
have not aided and will not aid i n ~he 
nomination of any othe r candidate for the 
same office." 

It appears u nder the first section above t hat t he pr ir.tary 
requir~nt of a certificate of nomination s igned by 
elec tors is that it be executed with the formali ties 
prescribed tor the execution of an i nstrument affecting 
real est~te. This provision ha s been discussed in State 
ex rel v~ Leaueur, 136 t o. 452, l.c. 459, a s f ol l ows : 

"By t he te~• of our statute , section 
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4?57, Revised Statutes, 1889, a cer-
tificate or nomination by electors 
must be texecuted with t he formalities 
prescribed for t he execution of an 
instruaent affect ing real estate.' By 
section 2408. Revised Stat u tes. 1889• 
the certificate of acknowledgment shall 
state the act of acknowledgment and that 
t he person making the same was personally 
known to t he officer granting the certifi ­
cate to be ~~e person whose name is sub­
scribed to t~e instrument aa a party t hereto. 
Unleaa t he petition was properly certi~ied 
by t he requisite number of electors the 
secretary had no right to f ile it and place 
the ticke t on the official ballot. St a t e 
ex r el. v. Leaueur, 103 Mo. 253J People 
ex rel. Klinker v . Boa rd Pol. Com'rs , 31 
N. Y. Supp. 469J People ex rel. Oliver 
T. Board Pol. Com'rs . 31 N. Y. Supp. 467.• 

You do not mention in your request t hat any 
acknowledgment whateTer appears on t he petition on file 
in your office and under consideration. If such ac­
knowledgment does not appear the petition ia fatally 
defective under the above authorities. 

There appears to be another fatal detect i n the 
petiti on~ A reading or Section 10241, supra, discloses 
that all signers of the petition must declare tbat they 
are bona fide supporters of the candidate sought to be 
nomina ted and have not aided and will not aid in t he 
nomination--a? aw. ot'Jier candiaat"e-r<ir m 'iiiieof?'!Ce. 
The p&tltton-au ~tt;! to ua contalni only~ state­
ment that the signers or the petit i on will support t he 
candidate named. 

In Stat e ex rel Preiss v. Seibel. 246 s . ·· • 288, 
a similar petition was under scrutiny by our Supreme 
Court. lrhat is now Section 10241 R. s. l4isaour1, 1929, 
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hae been carried rorward from former revisions of our 
statute2t and •s carried i n the statutes of 1919 as 
Section 4811, be ing ident i cal with the former, except 
that at that time only one per cent of the electors 
residing within a political d ivision of t he Sta t e must 
sign the certificate of nomination. e find t he follow-
ing i n ~he opinion of the Courtz 1. e. 29~. 

• section 4811 provides for the nomina-
tion of canpidatee f or public offices 
otherwise t han by a primary election. 
rr elector resident within a district 
or politi division of t he state , to 
a number e al to 1 per cent . of the 
entire vote cast at the la•t preceding 
election i . t he stat e , county , or other 
political vision, desi re to nominate 
one or more candi dates for public of• 
f i ces. to be fi lled by election, t he 
right to nominate t hem and have their 
names printed on the ballot• is guar-
anteed in t he manner prescribed by this 
secti on of the statutes. · The candidates 
so no~inated may be t h ose already nom1• 
nated by one or more of t he political 
parties, so that urder t his section elec­
tors may nominate candidates of the various 
political parties , and have their names 
printed on t he ballots.. This author izes 
electors to act independently of all 
political parties. In other words • a 
ticket so no~nated would be a nonpart isan 
or nonpolitical ticket• The only restr1e• 
tion upon such nomination is tha t t he 
electors so signing a certifi cate of nomina­
tion must declare in t he certifi cate that 
~ iri'DOna rtae&upportere or the Ciii= 
Q!Qates aouM!t to be nomfriatedjananave 
~n~o-rt~a.,.!d.ye an wffinot ala !n thenoiiii'ni• 
tron or .!!!Z. othei"")taii4.1(!it•1'orthe same 
o?l'fce. ---wnderacoF'!ng oura-;J - -

' 
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CONrLUSI ON. 

In view of the f oregoing authorities, and f or 
t he r e asons above stated, it is t he conclusion of 
t his dep~tment that the petition in t~e form set 
out in your request for an op1ni ~n is insufficient 
because it does n ot appear to be acknowl edged by 
t he electors who signed t he same and be~use t he 
aigning lectors have not declared t~t t hey d i d not 
aid in t he nomination of any other candi date f~r the 
same or tJ ce . 

RespectfUlly submi tted, 

ROBERT L. HYDER 
Assis t ant Attorney General 

APPROVED I 

COVl LL R ~ HEWITT 
(Acting ) Attorney General 

RLH zR\' 


