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County Court cannot dis count or compromise 
a l oan made out of the school funds . 1 

( 

) April 23- 1940 

Ur . A. E. Alexa nder 
Concil iation Commissioner 
Cl1ntonj Qounty 
Platt sbPrg, Missouri 

Dear .)1r: 

W~ ~re 1n re c~ i 9t of your r eque s t for an opinion , 
dated April 12 ~ 1940, which r~ads as follows : 

"Our proseeut1n_ rtttorney , ~. - · - • 
nnett , of Cl i nton ~ ounty, t e l ls me 

that some weeks a .Jo h-e a eked t he op­
inion of your office co~oerning the 
power of t he County nourt to assent to 
a compromise settlement of a s chool fund 
loan- when the debtor had fil ed a pe ­
t i t ion in t he Federal Court under 
Section 75 of the Bankruptcy Act - t he 
section provid i ng for Fa~ner ~elie f . 

In this connecti o~ it was u nd r stood that 
he should i nvite y~ur a t t ention to t he 
latest dec i sion of t he United St ates Su 
re~e Court u pon that sect ion, name l y in 
t he case of Kal b et Ux vs . Feuerste in 
et Ux , 60 ~upreme Court Reporter, page 
343 . 

Hr . bennett tel l s me your opi nion ha3 
not ye t reached ~. I happen to be 
1ntere ~ted i n your opinion becau se I am 
t he ~onc111at1on Commissioner before 
whom t he hearings are held . 

'· 
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KThe real quest i on i s: Can t he ~ounty 
Court consent to a Compositi '1n or 
Extens i on of time a s to an overdue school 
fund loan , when t he debtor has s ought 
relief under s a id Sect ion 75 of t he 
Bankruptcy Act , as a ll othe r credit ors 
may? 

In view of t he intentio~s of ca id ~ect i~n 
75, and i n t he li.;ht of t he .L.B.lb dec i s io.n , 
supra . and other dec is io ts1 I had t 1ou6ht 
t he County ~ourt mi~ht do so , but I f ee l 
that your op i n ion may be clarifying as to 
t rle dou b t t hat has arisen , and as t he 
Creditor's eeting has been adjourned to 
April 22nd, I as hopefUl t hat your opinion 
may be supplied at an ea r l y date . " 

I am enclosing an opinion rendered by t h is off ice 
on August 24, 1938 , to Honorable Gl en .~ . Hu c<dleston , 
Prose cuting Attorney of Carroll County, ~arrollton, 
Missouri . In t hat opinion we held that the county 
court cannot d iscount or compromise a loan made ou t 
of t he school funds. 

In your request you mention the case of Kalb 
et ux v. Feuerstein e t ux., etc. , 60 Sup . Ct . Rep., 
343, l . o~ 348, In that case t he court said: 

"The mortgagees who sought to enforce 
the mortgage a f ter t he petit ion was 
dul1 filed i n the bankruptcy court , the 
'7alworth County Cou rt t hat att empted to 
grant t he mortga gees r elief, and t he 
sh$~iff who enforced t he court 's judoment, 
were all a c t ing i n viol ation of tn\3 COl.trol ­
ling Act of Gongress . because t hat ~tute 
court had been de pr ived of a ll jurisdic t i on 
or power to proceed with t he fo reclosure , 
t he confirmation of t~e sale , t~e execution 
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df t he sher i ff ' s deed , t he writ of as s i st ­
ance , and t he eJect ion of appell ants 
from t he ir property -- t o t he extent based 
u pon t he court's act ions -- were all with­
aut authority of law. I ndividual respons i ­
bili ty for such unlawful acts must be de ­
cided according to t he law of the St a te . 
We t her efore express no opinion a s t o other 
cont entions based upon St a te law and ral sed 
by appellees in sup ~ort of t he ~ud~ents of 
~e Supreme Court of •iaconsin. 

This case mer el y . holda that s t a te laws cannot be en+ 
t'orced.J whi ch v i olate the ·razier- Lomke Act . Th ie case 
does not effect our previou s opin1 ~n , but , under See­
tion 9243 R. s. Missouri , 19 29 , which is set out in our 
pr evious opi ni on , it will be noticed that i t specifical ly 
is stated t hat " it is hereby made the duty of t he severa l 
county c ourts of t his state t o d ili gently collect , pre­
serve and securely invest ·~ * * • " I n order tnat · 
t he count y court can pr eserve a scb~ol loan , i t will 
be necessary that wher ~ t he mortgagor bas taken a d­
vantage of the brazier• Lemke Act the county court woul d 
not be violat ing Se ct i on 9243, supra, by extending ~he l oan 
even though due . The county court, by extending t he l oan 
would be preservi ng t he loan, wh ich woul d be a f irst 
mort gage on t he farm in que stion after a full settl~ment 
i n t he bankrupt cy c ourt . This l oan woul d be a pr eferred 
account in the bankruptcy court . Under t he encl osed 
opinio~ t he county court coul d not compromise t he loan 
even t hough t he compromise wo~ld br ing more money t han 
if the f arm was foreclosed at a later date . 

co 

In view of the foregoin; aut~orit ie s , and encl osed 
opinion, i t is t he opi nion of thi s department t~at t~e 
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county court may e xt end a loan whic~ is past due 
when t he mortga gor has taken a dvanta ge of t "le - raz ter ­
Lemke Act. 

RespectfUlly submitted , 

• J . BURKT 
Ass istant Attorney ~eneral 

APPhO'\.!· D: 

co"fF Lt R. tfE1. ITT 
(Acting ) At t orney ~eneral 

WJB: Rvt 


