
SHERIFF: The county court in ~he November 
Term must make an order allowing a 
defini~e · amount for ~he board of each 
person for each day, notwiths~anding 
the sheriff boards Federal prisoners . 

F'ebruary 21, 19:39 

Hon. Conn Withers 
Prosecut ing Attorney 
Clay count y 
Liberty , ~issouri 

Dear Sir: 

we are i n receipt of your request for an opinion 
under date of February 13, 1939, which reads as f ollows: 

"The County court of Clay County, Mis­
souri, has asked for and I do hereby res­
pectfuily request the opinion of your 
Depart ment upon the f ollowing matter: 

A Grand Jury summoned for t he June 
1938 Term of the Circuit Court of 
Clay County. Missouri , i n t he course 
of its i nvestigations placed an in­
quiry as to t he expenditure of funds 
f rom t he county revenue f or t he sup­
port and care of prisoners of t he 
Federal Government who were cont'ined 
in t he Clay county, Missouri, jail. 

As an investigation under t h is sug­
gestion t he Court employed an auditor 
to make a recapitulation of t he funds 
expended by t he county out of t he Treas­
ury thereof and t hrou gh t he disburse­
ments by t he Court for all supp~iea and 
expenses in maintaining the jail except 
t he allowances to the sher1.ff for .feed• 
ing prisoners, a nd• also, to g ive them 
the f igur e s concerning t he number of 
days during t he test period calculated 
on t he basis of one day per Federal 
prisoner , for t he total of confinement 
of all Federal prisoners f or t he test 
period. 

. _, __ ... 
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The Auditors reported that ror the 
test period wh ich began January 1, 
1937 . and cont inued to November 
30, 1938 . the general expenses pai d 
through warrants by t he Count y Court 
and not through t he statutory allow­
ance to the sheriff were as f ollows: 

Repairs • • • • • • • • • 
~UUleury • • • • • • • • • 
Cas • • • • • • • • • 
Telephone • • • • • • • • 
Water • • • • • • • • • 
Supplies . • • • • • • • • 
Coal •• .• •••••• 
Medical attention • • • • 
Disinreeting. • • • • • • 
Hauling • • • • • • • • • 
Lights • • • • • • • • • 
Insurance • • • •• •• • 

Totals 
SI . OI6. ! 6 

283. 07 
162 . 95 

91.08 
202. 43 
443. 3 6 
446 . 08 
138. 89 
795. 14 

23 . 50 
264. 05 

82. 58 
$3, 951. 2g 

During the same period a total of state , . 
county a nd Federal prisoners of 241 were 

.confinea-?or a total of 19, 738 prisoner 
days. or t his total 52 Federal prisoners 
were conrined f or a total of 6941 prison­
er days and 189 county and state prisoners 
for a total of 12, 797 prisoner days . 

Consultation was then had wit.n t ne off ice 
of the United St a tes Uarshall t hroubh 
whom the Federal prisoners are recei ved 
and we FJere advised that it was t he prac­
t ice of t~e Federal Government to pay a 
f lat rate to the s heriff and t hat he was 
expected by the Federal Government to take 
care of the &ntire support of the Federal 
pr1sonera out of that rate ~ich was , 
cur rentl y, 65¢ per day. 

It was found that t he sheriff r e ceiving 
this rate of 65¢ per day did t ake care 
of the medical a t tention to Federal 
prisoners out of t he same , but not any 
of t he ot her costs which are pa1d . in t he 
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c0ur3e of maintaining th e prisoners 
·. ~:~~~· th& .. J.fii l under t he ite)tl.8 above 

set out. 

The County Court then considered 
t hat a s heriff in r eceiving t he pay 
from the ~~deral Government for the 
total support of these prisoners 
s hould be liable to t he County f or 
the proportion of t he genera l ex­
penses paid by the County wh ich 
coul d be allocated to t he support · 
of t he Federal prisoners. 

To that -end, in orde~ t hat t he County 
might be r eimbursed f or t he genera1. 
expenses i nvolved in maintaining t he 
Federal prisoners , an ord.er was entered 
by t he County Court provid i ng for the 
deduction of 20¢ per prisoner per day , 
(which was arrived at by d i viding the 
total general expense for t he t est 
per iod by t he total prisoner days f or 
such period) f'rom t he allowa nces to 
t he s heriff for t he maintenance of 
county and state prisoners upon the 
t heory that he was being reimbursed 
by the Federal t..:rovernment for such 
ge neral support and was therefore 
indebted to t he county 1n the amount 
pro~rly a llocated to t he Federal 
prisoners. which was calculated to 
·be 20¢ per day. 

The point has now been raised by 
Section 8540. R. s. Mo. 1929 t hat 
t he limit t h-e CO\mty can be re 1m-
bur sed 1a ~he r ate of $l.OO per 
month and t ba t t he county cannot 
r ecover for any a~ooation of t he 
general espens~a of maintaining t he 
jai1 appo·rt1oned to Federal prisoners . 

we. thererore. desire the opinion of your Depart­
ment with reapect .to the following questions unde~ 
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the above faets: 

l . May the County; under t he above facts . 
make a deduction of 20¢ per day per 
prisoner for t he maintenance of t he 
Federal prisoners from the sum due 
the sheriff on other matters from 
the County? 

2 . If t he forego ing question ia answer ed 
in t he negative d oes t h e ~ounty have 
any right to f orce re• payment to it 
ot County funds expended in t he keep• 
ing of Federal prisoners in t he County 
Jail? 

3 . If so. by what means may this right 
of repayment be enfo7eed and by what 
method should the amount t hereo£ be 
determined? " 

Section 11794 R. s . Missouri. 1929. reads as 
follows' 

"Hereafter sheriffs. marshals and 
other officers shall be allowed f or fur­
nishing each Srisone r with board, for· 
each ~il• sue sum. not exceeding sev­
enty- ve cents. as may be fixed by t he 
county court of each county and by t he 
municipal assembly of a ny city not i n a 
county 1n t h is state: Provided. t hat no 
sher1Zf shall contract for the fu~s~ng 
or such b~ for a price-Ie~ than tnat 
fixed by the county court. tt-- - - -

It will be noticed i n t h is section that the off icer shall 
be allowed for furnishing the board for each pr1sone~ f ar 
each day .a nd not exceeding seventy-five cents per day . 
It will a1so be notieed that ~his certain am~~nt for eaeh 
;erisone~ for each day shall be fixed by t he county eolilr-'t 
of eacfi county. 

Section 11,795 R. s . Mi s souri., 1929:~ reads as 
fol l ows: 
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•rt shall be the duty of the count:y 
courts of each county i n t his state at 
t he November term t~eraof i n each year 
t o make an order of record fixing t he 
fee for furnish ing each prisoner with 
board for each tay ror-one year comm­
encing on ~f rst day ot January next 
thereafter, and it s hall be t he dut y 
of t he clerk of t he county court to 
eertity to t he clerk of t he circui t 
court of such county a copy of such or­
der- and t he same shall be filed 1n the 
office of t he cler k of the o1rcui t c ourt 
for the u se of t he said clerk and the 
Judge and proae~uting attornei in mak­
i ng and certifying fee billa . 

It will also be noticed i n t his section t hat it ape­
ci.t'icall7 aays that it is t he duty of t he county 
court to make t he allowance for each prisoner for 
each day, as for board, beginni ng on t he fir s t day 
ot January·. The section does not aay that t his 
allowance can be changed to a d ifferent amount dur• 
i ng t he ensuing year . 

The word "board• , a ccording to 8 c. J ., page 
1130, is def ined as: 

•That which ia served at t he board or 
tableJ food, ~apeciallJ meals regularly 
furnished for pay, a omettmea i ncluding 
lodging, but otten, a s in table board, 
day board• excluding lodging; ~ ~ * * 

Th1a allowance made by t he countJ court as prescribed 
under section ll795• supra , cannot be changed during 
the ensuing year and it was so held i n the ~aee of 
Mea d v. Jasper Count:y, 305 Missouri 476J 266 s. w. 
467 , 1. c. 469• where t he court aaida 

"Section 1~002 contemp~atea that t he 
aher1t'f' himaelf will furnish the board 
t'or t he prisoners under h1s care in the 
~ou.nt:y ja11. BUt t he pr oviso that he 
shall not contract f'or t he f urnish i ng 
of such board for a price leas than that 
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f1xed by t he county court recognizes t he 
fact t hat he may lawfUll y contract with 
Qthers to furnish such board, the only 
l~tat1on thereon be ing t ha t he shall · 
not be permitted to profit t hereby. 
Sections 11002 and 11003 require provisi on 
to be ~de f or t he fut ure. to wi t , the 
ensuing year, and common fairness requ ires 
that t he county court should not be per­
~tted, through mere caprice or even while 
acti~ under entire l y prop er motives, to 
change its order .to t he detr iment of the 
sheriff. Cert ainly, i f respondent had 
elected to cont r act with a third per son 
for t he boa r d of prisoners f~r the ensu­
i ng year on the price fixed i n ~he order 
of December 1, 1922, it would consti tute 
a grievous wro11g to permit t he c ounty 
court to change· its order . 

" I t ia probabl e that , i n t he exercise 
of proper business f oresight and aagacity, 
any sherif f boarding prisoners ~self 
woul d make annual or other t er m con trac ts 
with butchers, .grocers, and others f or 
~niahing provisi ons etc., on t he basis 
of t he ~ice fixed by t he county court 
prior to January 1st . In any event, r as- . 
pondent clearl y had t he right so to con­
trac t. It was admit t ed t hat t he a ggregate 
board furnished to prisoners by t he r e s ­
pondent during 1923 amounted to a total 
of 9 , 678 days . Thi s equaled a daily aver­
age ot over 26 pr~soners . SUbstantial 
aa ving c oul d undoubtedly be made 1n buying 
provisions for such a number by making 
c ontracts f or de~1nite periods , not l onger 
than t he year for which the price was fixed . 
The r esponden t there~ore acquired a proper­
ty right i n the order of ~ecember 1, 1922, 
which t he county court c oul d not arbitrari­
l y destroy . In fact , he a cted under t hat 
order f or 16 days and t here wa& performance 
by him t o t hat extent . By such order hi e 
rights became f i xed . 
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"The same rule of l aw which protect s 
t he sher iff Crom having h i s fees f or 
boarding prisoner s cut after January 
1st protects t he county from having such 
fees raised a f t er January 1st by a new 
county court wh ich might be i nclined 
to favor t he sheriff . " 

Se ct ion 12115. R. s. ?..lissouri , 1929. r eads a• 
followss 

"Hereafter when any person or persons 
shall be confined i !l t he common jail for 
any criminal offen se , t he sheriff or jail­
er may make out and present to t he county 
court at its regular session. a bill f or 
all board due him for t he board of such 
prisoneraJ such bill shall specify t he 
offense with which each prisoner is 
charged, and shall be audit ed and a llowed 
by such county court, and t he clerk there­
of directed t o draw a warrant for the a gg­
regate amount t reof. When t he t inal de­
termination of any criminal prosecution 
shall b e such as to render t he state lia­
ble for cos ts under existing laws, it 
shall be the duty of such county clerk 
t o certif y to t he clerk of t he circui~ or 
criminal court in which t he case was de­
termdned, the amount due t he county for 
boarding aaid prisoners; it shall t hen 
be the duty of the clerk of t he c ircu it 
or criminal court 1n which t he aase was 
determined, to i nclude in t he bill of 
coats against t he ata~ e , all fees for 
board of prisoners t heretoCore paid by 
t he county. setting forth t he fact that 
such fees are due the county , and the 
fees for board which hav~ accr·uod s ince 
t he laat payment by t he county, shall be 
stated separately as being due t he sheriff 
or jailer. Such f ees due the count y when 
collected by the cl erk of t he circu i t or 
cr~nal court shall be i mmediatel y paid 
into t he county treasury . " 



• 
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Unde~ th1e section t he sheriff may make out and present 
to the county c ourt at i t s regular seeaion a bill for 
all board ·due htm for t he board of such prisoners under 
t he allowance made by the county court in compliance 
with section 11795, supra . 

section 85261 R. s. Missouri, 1929 , reads s.s 
f ollows* 

"The sherif:f of each county i n t h i s stat e 
shall have t he custody, rule , keep~ng and 
charge of t he jail within his count y, and of 
all t he prisoners i n such Jail , and may ap­
poi n t a jailer under him~ for whose conduct 
he shall be responsibleJ but no justice of 
the peace shall act as jailer, or k eeper of 
any jail. during the ti1me he shall act as 
such justice. " 

Under this s ection t he jailer, or sher1ft, of t he county 
has the custody, rule , keeping and char ge of the jail 
within his county. 

Section 8527, R· s . Missouri , 1929, r eads as 
:follows a 

"It shall be tr~ duty of tihe sheriff 
and jailer to receive . f rom constables 
and other officers , all persons who shall 
be apprehended by such constable or other 
officers, for .offenses against this state,. 
or who shall be committed to such jail 
by any competent authorityJ and if any 
sheriff or jailer s hall re~~s e to receive 
any such person or persons, he Sll.B.l l be 
adjudged guilty of a misdemeanor , a nd on 
conviction sha11 be fined i n the dis ­
cretion of t he court." 

It will be noticed under t his section t hat it shall be 
the dutJ of t he sher iff and jailer to receive prison­
ers and it is mandatory for t he reason that it sets 
out that it ahall be t he duty, etc. 

section 8533, R. s. Missouri , 1929 , rea4s aa 
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"Whenever any person, committed to 
jail upon any criminal process , under any 
law of t his sta"Ce ,· shall declare , on oath , 
that he is unable to buy or procure nec­
essary f ood, -t he sherif~ or jail er shall 
provide sue£ .. I risoner with food , .for 
which he Shall be allowed a reasonable 

. compensation, t o be fixed by law; and 
if, from "Che inclenency of the season, 
t he sickness of the prisoner or other 
cause. t he sheriff shall be of' the 
opinion that fuel , additional clothes 
or bedding, ~edic1ne and medical at­
tention are necessary .f or such prisoner, 
he shall furnish t he same , ~or which he 
shall be a llowed a reasonable co~pensa­
t ion . " 

Under this section the sheriff must furnish the prisoner 
with food wher e t he prisoner is unable to pay f or same . 

In t he case of s t ate ex rel v . Price, 29o Po ., 
130, 2•6 s. w. 572, 1 . c . 574, the court aaid : 

"While t he statute making it t he duty 
of t he county court to fix t he dail y 
allowance ~or t he feeding o~ prisoners 
t erms i t a 11.fee" (section 11002 , R. s. 
1919) seems carefully t o avoid any such 
designat ion. This case turns upon tue 
question whether or not t his allowance 
is included i n the -::ord "~ees '' a s it · .i.s 
need in section 110 36 R. s. 1919. 11 

Under t he holding i n t his case t he court held that the 
board ot t he prlsone~ ae allowed by t he county court 
to the sheri~f', or jailer, was no .. a part of t he fee . 

Section 8524 R. s . Uissour1, l929, rea~a as 
follows: 

"There shall be kept and maint ained, 
1n good and sutf1c1ent condition and 
repair_, a common jail in each county 
within this sta.te. to be looa·ted at- the 
per::mnent seat of justice ~or auch county. " 
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Under tl:li·& section it was t he dl.l.ty of the county to 
maintain a good a nd sufficient jail and it is not t~ 
duty of t he sheriff or jaile·r to make repairs or 
turniah commodities so as to make t he jail sufficient 
for t he holding of prisoners. and following t hia sec­
tion t he court i .n :1.o1d ing t he. t t he county s.~UJ.ll keep 
a sufficient jail 1 t said in the case of tlarkreader 
v. vernon County. 216 Mo., 696, 1 . c . 700 and 708: 

"This case is twin to Lw1ng v . Vernon 
County. t his volume . page 681 , and was 
argued and submitted with that case. 
Mr . Harkreader was sheriff of Vernon 
c ounty. He sues 1n tihree counts-~n the 
first . f or his outlays ($246.16 ) for gas 
and water service in the county jail; on 
the second• for outlay ( $18 } f or stamps 
used in his official business; and on 
the third. for outlay ( 72) for janitor 
service at h is office at 2 per month -­
all which several sums he paid out be­
cause of the refusal of t he county court 
to supply such water. gas . Jaaitor ser­
vice and ata:;tpa, and for which ne demand• 
ed and was refused reimbursement . 

"The case went on change of venue to 
Henry county and was t here tried before 
a Jury--Judge Graves pr esiding. From a 
judgment following a verdict on each 
count • vernon \, .... . mty appeals . " 

"It is written in the statutes that 
jails shou ld be •kspt and maintained 
in~ good and au~!tcient condition ,• 
etc. (R. s. 1899, sec. 8104) , that is , · 
' good and au£f1cient 1 in a modern sani ­
tary sense . having an eye to t he sure 
results establis hed by scientific in­
vestigation o£ t he disease- breeding 
effects of tilth and bad ~ir. That 
statute is broad enough to cover the 
e~traordinary cond~tion disclosed by 
this record. 
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•we are driven to t he conclusion there 
waa more pique than principle at bottom 
in the action of t he c~ty court . 

"Le t the judgment be aff ir.med. It is 
ao ordered. All concur , except Gravea, J. , 
who t ook no part . • 

According to t he holding i n t his case where the county 
did not turniah a sufficient jail or quarters f or the 
hold i ng of priaonera, t he sheri f f could purchase auch 
articlee ~ make auch r epairs as to make it sufficient 
and could recover the amount expended by h im f r om t he 
county. 

Section 8538 R. s . Missouri, 1929, reads as 
.followaa 

" ~t ahall be t he dutJ of t be keeper 
of the jail 1n eYery county w1 thi.n t h1a 
state to receive i nto hia cuatody any 
priaone~ or prisoners who may be .from 
time t o time committed to hie charge , 
under au t hority of the United Statea, 
and to saf ely keep every wuch prisoner 
or prisonera, according to t he warrant 
or receipt of such co~tment , until 
he or they shall be dischar ged by due 
courae of law of t he United s tates . " 

• 

It will be noticed under t his secti on that it i s t he 
dut7 of t he keeper or jailer in every county to r ece ive 
Uni t ed States prisoners . This section i s mandatory 
and is further ahown to be mandatory by s ection 8539 R . 
s. Missour i , 1929, which assesses a penalty for the 
failure to receive United Stat ea prisoners and whi ch 
sect ion r eada as f ollowaa 

"The keeper of every jail •atoresaid 
shall be sub ject to the •me paine and 
penal ties , f or any neglect or f ailure 
ot duty t herei n , as he woul d be subject 
t o by t he laws or t h is • ta 'Ce for t he 
like neglect or failure i n t he case of 
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a prisoner co~tted under the authority 
of the said laws. • 

Sect ion 8ti40 R. s . Missour~, 1929, reads as 
followsl 

•The United States ~hall pay tor the 
use and keeping of such jails, at the 
ra~ 1) f one dolla r per month for each 
person t hat ahall, under t heir authority, 
be committed thereto, and also to the 
jailer eueh tees as he would be. entitled 

. to for like aer~ices r endered 1n v+rtue 
of t he existing laws ot t his state, dur• 
ing t he t tme such prisoner shall be 
therein confined, and shall support such 
of said pr-isoners a s sha~l be committed 
tor off enses . " 

It wiLl be noticed by t h is section that t he cou nty is 
re i mbur sed at the rate of one dQllar per m~~th f or each 
peraon and the use of the jai l and t his section a lso 
provided that the jailer coul d receive s u ch fees as 
he would be entitled to for like servi ces rendered 
atate p~isonera. In other worda t he Legialature by 
enacting seotion 8540 pro~ided that t he aheriff sh ould 
receive the aame feea as allowed by the county co~t 
for t he board of t he prisoners. But 1n reading secti,on 
8540, it will be seen that the section does not re­
late to board but onl;y for t he 8\J.pport ot said priaon• · 
era as shall be committed f or otf enaea a ga inst t he 
United Sta,;ea. 

CONCLUSION. 

In view of the above au t h aritiea it is t he 
opi n i on of t his department that i f t he county court 
made t he order which was attached to your requeat and 
should deduct during t he year of l93i t he amoun~ of 
twenty cents per day per prisoner from the fees allow­
ed t he sheriff it would virtual-ly amount to the chang.,_ 
1ng of t he order made ot record in compliance with 
section 11795• supra. f or t he rea son that when eaeh 
go•ernment prisoner was entered 1n t he jail and it 
being t he duty of t he s heritr to accept t he gove r n-
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ment prisoner it wou l d change the order aa made dur ing 
t he November Term by t he county court for t he fee for 
each prisoner for each day .for t he ensuing year of 
1939 . This conclusion ia baaed u pon t he hol d i ng in 
Mend v . Jasper County, supra. 

I t is further t he opinion ot t h is department 
t~at t he only order t hat t he county court can make is 
an orde~ o~ r ecord fixing t he f ee for fur nishing each 
prisoner with board f or each day fo~ one year, c~ 
menc i ng on t he .first day of Januacy , next.,aftei' t he 
meeting of t he county c ourt. By the wor d s f or eaoh 
prisoner for each day a definite amount must be-sit 
and not an indefinite amount aa set out 1n the or der 
or t he county court reducing t hat allowance twenty 
cents for each government prisoner. 

It is turther the op'~nion of this department 
t hat t he one dollar per month for each prisoner com­
mit ted wy t he United States to t he ~ounty jail- under 
s ect i on 8640, supra. ie t he only charge that t h e county 
can make f or the uae and keeping 1n such jail Govern­
ment prlsonera. All tee statutes shoul d be stri ctly 
c onstrued and t he sheriff of Clay County is entitled 
to an allowa nce of a de fini t e amount for each prisoner 
f or each day for t he board of prisoners . 

Of course the above opihi on shoul d not be 
considered as binding , but is only made for the pur­
pose of t he guidance of the Prosecut ing Attorney and 
t he county court. A very s~ilar case is now pend i ng 
in Jack~on County , wherein Jackson County has commenced 
an action agai nst Thomas R. Baah. Ex-Sheriff of Jackson 
County, L~ regard to the count7 rece i ving part of the 
board paid by the Government t o t he aher1ff fo~ t he 
boardina and keeping ot federal prisoners in t he Jackson 
county jail and whi ch amoun~ had been co~lected i n tu11 
by t he sheriff from the United States Government . 

Respectfully submitted, 
APPROVED& 

• J . BURKE 

HARRY 11. KAY 
··A-a&:latant Attorney Gen~ral 

(Acting ) Attorne7 General . 

..... ' . 


