SHERIFF: The county court in the November
Term must make an order allowing &
definite amount for vhe board of each
person for each day, notwithstanding
the sheriff boards Federal prisoners.

February 21, 1939 ﬁi _fJ-~Z
s

t

i
Hone Conn ¥Witheras i/
Prosecuting Attorney | (
Clay cCounty ‘
Liberty, #issourl t

Dear Sir:

We are in receipt of your request for an opinion
under date of February 13, 1939, which reads as follows:

"The County Court of Clay County, Mis-
sourl, has asked for and I do hereby res-
pectfully request the opinion of your
Department upon the following matter:

A Grend Jury summoned for the June
1938 Term of the Cirecuit Court of
Clay County, Missouri, in the course
of its investigations placed an in-
quiry as to the expenditure of funds
from the county revenue for the sup-
port and care of prisoners of the
Federal Government who were coufined
in the Clay County, lMissouri, jail.

As an Investigatlon under this sug-
gestion the Court employed an auditor
to make a recapitulation of the funds
expended by the County out of the Treas-
ury thereof and through the disburse-
ments by the Court for all suppllies and
expenses in maintaining the jail except
the allowances to the sheriff for feed=-
ing prisoners, and, also, to give them
the figures concerning the number of
days during the test period calculated
on the basls of one day per Federal
prisoner, for the total of confinement

of all Federal prisoners for the test
period.
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The Auditors rejported that for the
test period which began January 1,
1937, and contlinued to November

30, 1938, the general expenses paid
through warrants by the County Court
and not through the statutory allow-
ance to the sheriff were as follows:

Totals

Ropairs * & ® e & e ® ® = me
I‘undl'y @ & & & * & * * @ 283.07
Cas O SRR TR S 162,95
Tilopb.one @« o @ o ® = & = 91.08
“.ter - L] - - - - L] - - ma. 43
Su.ppl J68s ¢ ¢ ¢ o o s < @ 443.36
Coal ses # © @ & & o @ 446.08
Medical attent Ion ¢ & % = 1380 89
Disinfectinge « ¢ o ¢ o o 795.14
Haullng « o« o« o« ¢« ¢ o o o 23.50
LightB - L] - - - . - - - 264‘.05
INSUrance « « » « « o o @ 82.58

$3,001.20

During the same period a total of state,
county and Federal prisoners of 241 were

. confined for a total of 19,738 prisoner
days. Of this total 52 Federal prisoners
were confined for a total of 6941 prison-
er days and 189 county and state prisoners
for a total of 12,797 prisoner days.

Consultation was then had witn the office
of the United States Marshall through
whom the Federal prisoners are received
and we were advised that it was the prac-
tice ol the Federal Government to pay a
flat rate to the sheriff and that he was
expected by the Federal CGovernment to take
care of the entire support of the Federal
prisoners out of that rate w.ich was,
currently, 65¢ per day.

It was found that the sheriff receiving
this rate of 65¢ per day did take care
of the medical attention to Federal
prisoners out of the same, but not any
of the other costs which are pald in the
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.. course of maintalning the prisoners
40 the .jall under the items above
set out.

Tne County Court then considered
that a zheriff in receiving the pay
from the Federal Government for the
total support of these prisoners
should be liable to the County for
the proportion of the general ex-
penses paid by the County which
could be allocated to the support
of the l'ederal prisoners.

To that end, in order that the lounty
might be reimbursed for the general
expenses involved in maintalning the
Federal prisoners, an order was entered
by the County Court providing for the
deduction of 20¢ per prisoner per day,
(which was errived at by dividing the
total general expense for the test
period by the total prilsoner days for
such period) from the allowances to
the sheriff for the maintenance of
county and state prisoners upon the
theory that he was being reimbursed
by the Federal “overnment for such
general support and was therefore
Indebted to the county in the amount
properly allocated to the Federal
prisoners, which was calculated to

be 20¢ per day.

The poilnt has now been ralsed by
Section 8540, Re Se. Hoe. 1929 that

the 1imit the county can be reim-
bursed is the rate of $1.00 per

month and that the county cannot
recover for any allocation of the
general expenses of maintaining the
jall apportioned to Federal prisoners.,

Ve, therefore, desire the opinion of your Depart-
ment with respect to the following questions under
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the above facts:

1. May the County, under the above facts,
make a deduction of 20¢ per day per
prisoner for the maintenance of the
Federal prisoners from the sum due
the sheriff on other matters irom
the County?

2+ If the foregoing question is answered
in the negative does the lounty have
any right to force re-~payment to it
of County funds expended in the keep-
ing of Federal prisoners in the County
Jail? '

3. If so, by what means may this right
of repayment be enforced and by what
method should the emount thereof be
determined?"

Section 11794 R. S. Missouri, 1920, reads as
followss

"Hereafter sheriffs, marshels and
other officers shall be allowed for fur-
nishing each prisoner with board, for
each day, such sum, not exceeding sev-
enty~iive cents, as may be fixed by the
county court of each county and by the
municipal assembly of any city not in a
county in this state: Provided, that no
sheriff shall contract for the furnishlng
‘ol such board for & pricé less Than ThHat
fixed by The county court."

It will be noticed in this section that the officer shall
be allowed for furanishing the board for each prisoner for
each day and not exceeding seventy-tfive cents per day.

It will also be noticed that this certain amount for each
prisoner for each day shall be fixed by the county court
of eacn county.

Section 11,795 R. S. Missouri, 1029, reads as
follows:
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"It shall be the duty of the county
courts of each county in this state at
the November term taereof in each year
to make an order of record fixing the
fee for furnishing each prisoner with
board for each g;z'for one year comm-
encing on The fIrst day of January next
thereafter, and it shall be the duty
of the clerk of the county court to
cortify to the clerk of the circult
court of such county & copy of such or-
der, and the same shall be filed in the
office of the clerk of the circult court
for the use of the sald clerk and the
judge and prosecuting nttornoi in make-
ing and certifying fee bills.

It wiil also be noticed in this section that it spe-
cifiecally says that it is the duty of the county
court to make the allowance for each prisoner for
each day, as for board, beginning on the first day
of Jamuarye. The section does not say that this
allowance can be changed to a different amount dur-
ing the ensuing year.

The word "board", according to 8 C. J., page
1130, 1is defined as:

"That whieh is served at the board or
table; food, sspecially meals regularly
furnished for pay, sometimes including
lodging, but often, as in table board‘
day board, excluding lodging; # # # #

This allowance made by the county court as presecribed
under seetion 11795, supra, cannot be changed during
the ensuing year and it was so held in the case of
Mead v. Jasper County, 305 Missouril 4763 266 S. We
467, 1. ce. 469, where the court said:

"Section 11002 contemplates that the
sheriff himself will furnish the board
for the prisoners under his care in the
€ounty jail. But the proviso that he
shall not contract for the furnishing
of such board for a price less than that
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fixed by the county court recognizes the
fact that he may lawfully contract with
others to furnlish such board, the only
limitation thereon being that he shall

not be permitted to profit thereby.
tections 11002 and 11003 require provision
to be mede for the future, to wit, the
ensulng year, and common fairness requires
that the county court should not be per-
mitted, through mere caprice or even while
acting under entirely proper motives, to
change its order to the detriment of the
sheriff. Certainly, if respondent had
elected to contract with a third person
for the board of prisoners for the ensu-
ing year on the price fixed in the order
of December 1, 1922, 1t would constitute

a grlevous wroug to permit the county
court to change its order.

"It is probable that, in the exercise
of proper business foresight and sagacity,
any sheriff boarding prisoners nimself
would make anmual or other term contracts
with butehers, grocers, and others for
furnishing provisions etc., on the basis
of the price fixed by the county court
prior to Jamiary lst. In any event, res-.
pondent clearly had the right so to con-
tract. It was admitted that the aggregate
board furnished to prisoners by the res-
pondent during 1923 amounted to a total
of 9,678 days. This equaled a daily aver-
age of over 26 prisoners. Substantial
saving could undoubtedly be made in buying
provisions for such a number by making
contracts for definite periods, not longer
than the year for which the price was rixed.
The respondent therefore acquired a proper-
ty right in the order of Fecember 1, 1922,
whnich the county court could not arbitrari-
ly destroy. In fact, he acted under that
order for 16 days and there was performance
by him to that extent. By such order his
rights became fixed.
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"The same rule of law which protects
the sheriff from having his fees for
boarding prisoners cut after January
1st protects the county from having such

- fees ralsed aiter January lst by a new
county court which might be inclined
to favor the sheriff."

Section 12115, K. Se. Mlssouri, 1928, reads as
followss

"Jereafter when any person or persons
shall be confined in the common jail for
any criminal offense, the sheriff or jall-
er may make out and present to the county
court at its regular session, a 01ll for
all board due him for the board of such
prisoners; such bill shall specify the
offense with which each prisoner is
charged, and shall be audited and allowed
by such county court, and the clerk there-
of directed to draw a warrant for the agg-
regate amount thereof. When the final de-
termination of any criminal prosecution
shall be such as to render the state lia-
ble for costs under existing laws, 1t
shall be the duty of such county clerk
to certify to the clerk of the circuit or
criminal court in which the case was de-
termined, the amount due the county for
boarding said prisonersj; it shall then
be the duty of the clerk of the circult
or criminal court in which the case was
determined, to include in the bill of
costs against the stave, all fees for
board of prisoners theretofore paid by
the county, setting forth the fact that
such fees are due the county, and the
fees for board which have accruced since
the last payment by the county, shall Dbe
stated separately as being due the sheriff
or jailer. sSuch fees due the county when
collected by the clerk of the circult or
eriminal court shall be lmmediately pald
into the county treasury."
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Under thie section the sheriff may make out and present
to the county court at its regular session a bill for
all board due him for the board of such prisoners under
the allowance made by the county court in compliance
with section 11795, suprae

: Section 8626, Re So Missouri, 1929, reads as
follows:

"The sheriff of each county in this state
shall have the custody, rule, keeping and
charge of the Jail within his eounty, and of
all the prisoners in such jall, and may ap-
point a jailer under him, for whose conduct
he shall be responsibles but no justice of
the peace shall act as jaller, or keeper of
any Jjall, during the vime he shall act as
such Justice. "

Under this section the jaller, or sheriff,of the county
has the custody, rule, keeping and charge of the jail
within nhis county.

Sectlion 8527, Re S, Missourl, 1920, reads as
follows:

"It shall be the duty of the sheriff
and Jailer to recelve, from constables
and other officers, all persons who shall
be apprehended by such constable or other
officers, for offenses against this state,
or who shall be committed to such jail
by any competent authority; and if any
sheriff or jailer shall refuse to receive
any such person or persons, he shall be
ad judged guilty of & misdemeanor, and on
conviction shall be fined in the dis-
cretion of the court."

It will be noticed under this section that 1t shall be
the duty of the sheriff and jailer to receive prison-
ers and it 1s mendatory for the reason that it sets
out that it shall be the duty, ete.

Section 8533, Re Se. Missouri, 1929, reads as
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"Whenever any person, comaitted to
jail upon any criminal process, under any
law of this state, shall declare, on oath,
that he 1s unable to buy or procure nec-
essary food, -the sheriff or jaller shall
provide such prisoner with food, for
winich he shall be allowed & reasonable

.compensation, to be fixed by law; and

if, from the ineclemency of the season,
the sickness of the prisoner or other
cause, the sheriff shall bLe of the
opinion that fuel, additional clothes
or bedding, medicine and medical at-
tention are necessary for such prisoner,
he shall furnish the same, for which he
ahnllnbe allowed a reasonable cowpensa-
tion.

Under this section the sheriff mmst furnish the prismer
with food where the prisoner 1s unable to pay for same.

In the case of State ex rel ve. Price, 206 'o.,.

130, 246 Se We 572, le Co 574, the court said:

"While the statute making it the duty
of the eocunty court to fix the daily
allowance for the feeding of prisoners
terms it a "fee" (seetion 11002, Le Se

- 1919 ) seems carefully to avold any such

designations This case turns upon toe

guestion whether or not this allowance

is included in the word "fees" as 1t ls
nsed 1n section 11036 Re Se 1918."

Under the holding in this case the court held that the
board of the prlsoner as allowed by the county court
to the sheriff, or Jjaller, was noc a part ol the feee.

follows:

Section 8524 R. S. lMissourl, 1920, reads as

"There shall be kept and maintained,
in good and sufficlent condition and
repair, a common jall in each county
within this state, to bs located at the
pernanent seat of justice for such county."”
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Under this section it was the duty of the county to
maintain a good and sufficlent jail and 1t 1s not the
duty of the sheriff or jaller to mske repairs or
furnish commodities so as to make the Jjall sufficient
for the holding of prisoners, and following this sec~
tion the court in holding that the county snall keep
a sufficient Jail It sald in the case of :larkreader
Ve Vernon County, 2816 illo., 696, le ce 700 and 7083

"This case 1s twin to Ewlng v. Vernon
County, this volume, page odl, and was
argued and subimittied with that case.

Mr. Harkreader was sheriff of Vernon
countye He sues in thrce counts-~-on the
first, for his outlays ($246.15) for gas
and water service 1n the county Jjail; on
the second, for outlay ($18) for stamps
used in his officiel businessj; and on
the third, for outlay ($72) for janitor
service at his office at §2 per month ==
all which several sums he paid out be-
cause of the refusal of the ecounty court
to supply such water, gas, Jamitor ser-
vice and staups, and for wilch e demand=-
ed and was refused reimbursement.

"The case went on change of venue to
Henry county and was there tried before
a Jury--=Judge Graves presidinge. from a
Judgment following a verdiet on each
county Vernon ¢.unty appeals.”

"It is written in the statutes that
Jails should be 'kept and maintained
in & good and sufficlent condition,!
etce (e Se 1899, sece. 81l04), that is,’
'good and lufficient' in a modern sani-
tary sense, having an eye to the sure
results established by sclentific ine
vestligation of the disease~bLreeding
efiects of filth and bad alr. That
statute 1s Lroad enough to cover the
extraordinary condition disclosed by
this record.
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"We are driven to the conclusion there
was more pique than principle at bottom
in the action of the county court.

"Let the judgment be affirmed. It is
so ordered. All concur, except Graves, J.,
who took no part."

According to the holding in this case where the county
did not furnish a sufficient jalil or quarters for the
holding of prisoners,the sheriff could purchase such
articles and make such repailrs as to make 1t sufficient
and could recover the amount expended by him from the
county.

Section 8538 R. S, Missouri, 1929, reads as
follows:

"It shall be the duty of the keeper r
of the Jjall in every county within this
atete to receive into hils custody any
prisoner or prisoners who may be from
time to time committed to his charge,
under authority of the United States,
and to safely keep every such prisoner
or prisoners, according to the warrant
or receipt of such commitment, until
he or they shall be discharged by due
course of law of the United States."

It will be noticed under this section that 1t 1s the
duty of the keeper or jailer in every county to receive
United States prisoners. This section i1s mandatory
and 1s further shown to be mandatory by section 8539 K.
Se Missouri, 1929, which assesses a penalty for the
faillure to receive United States prisoners and which
section reads as follows:

"The keeper of every jall aforesaid
shall be subject to the same pains and
penalties, for any neglect or failure
of duty therein, as he would be subject
to by the laws of this state for the
like negleet or failure in the case of
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a prisoner committed under the authority
of the said laws."

Section 8540 R. S. Missouri, 1920, reads as
follows:

"The United States shall pay for the
use and keeping of such jalls, at the
rate of one dollar per month for each
person that shall, under their authority,
be committed thereto, and also to the
jaller such fees as he would be entitled
‘to for like services rendered in virtue

. of the existing laws of this state, dur-
ing the time such prisoner shall be
therein confined, and shall support such
of said prisoners as shall be committed
for offenses.”

It will be noticed by this section that the county is
re imbursed at the rate of one dollar per month for each
person and the use of the jall and thils section also
provided that the jailer could receive such fees as

he would be entitled to for like services rendered
state prisoners. In other words the Legislature by
enacting seetion 8540 provided that the sheriff should
recelve the same fees as allowed by the county coart
for the board of the prisoners. But in reading seetion
8540, 1t will be seen that the section does not re-
late to board but only for the svpport of sald prison~
ers as shall be committed for offenses against the
United States.

CONCLUSION.

In view of the above authorities it is the
opinion of this department that if the county court
made the order which was attached to your request and
should deduct during the year of 1939 the amount of
twenty cents per day per prisoner from the fees allow-
ed the sheriff 1t would virtually amount to the chang-
ing of the order made of record in compliance with
section 11795, supra, for the reason tnat when each
government prisoner was entered in the jail and it
being the duty of the sheriff to accept the govern-



Hon. Conn Withers -l3- 2/21/39

ment prisoner it would change the order as made during
the Nevember Term by the county court for the fee for
each prlsoner for each day for the ensuing year of
1639, Tnis conclusion is based upon the holding in
Mead v. Jasper County, supra.

It is further the opinion of this department
tkhat the only order that the county court can make l1s
an order of record fixing the fee for furnishing each
prisoner with board for each day for* one year, com-
mencing on the first day of January, next,after the
meeting of the county court. By the words for each
prisoner for each day a definite amount must be sebt
and not an indefinite amount as set out in the order
of the county court reducing that allowance twenty
cents for each government prisoner.

It 1s further the opinion of this department
that the one dollar per month for each prisoner com=-
mitted by the United States to the rcounty jail, under
section 8640, supra, is the only charge that the county
can make for the use and keeping in such jall govern-
ment prisoners. All fee statutes should be strictly
construed and the sheriff of Clay County 1s entitled
to an allowance of a definite amount for each prisoner
for each day for the board of prisoners.

0f course the above opinion should not be
considered as binding, but is only made for the pur-
pose of the guldance of the Prosccuting Attorney and
the county court. A very similar case 1s now pending
in Jackson County, wherein Jackson County has commenced
an action against Thomas R. Bash, Ex-Sheriff of Jackson
County, in regard to the county receiving part of the
board paid by the Government to the sheriff for the
boarding and keeping of [cdearsel prisoners in the Jackson
county jail and which amount had been collected in full
by the sheriff from the United States Government.

) Respectfully submitted,

APPROVED:

¥Us J. BURKE

~Assistant Attorney General
HARRY U, KAY

(Acting) Attorney General.



