RECORDER OF DEEDS: Court only fixes reasonable amount for recorder
COURTY COURT : to retain out of excess fees for deputy hilre,

March 25, 1939

Prosecuting Attorney
Nodaway County
¥oryville, Missourl //

- FILED |

Hone CeGe Vogt /'é

Dear Sir:

This will acknowledge receipt of your letter of
March 7, 1939, which reads as follows:

"Our Recorder has had a rush of
business since the 1lst of Dec, 19
recording leases, He put on ext

help in December and raiued his ief
deputy from §100,00 to {150,00. Last
year was tie first time any surplus
has come out of the recorders office
to the County. The court allowed ex-
pense of the extra help but refused

to allow the raise to the deputy for
the reason thet she was not worth more
to the county than she was to the re-
corder and for the further reason

that there are 3 other lady deputies
in the court house no one of which get
in excess of %100,00 per month, I de=
cided the court was within its right in
the decision, I am now asking you at
the instance of the recorder if you
will give your opinion or 1f you have
a similar instance where you can send
us a copy of opinion in a cese at
polnt t.

Nodaway County lhas a population of over 20,000, and
as such, the office of recorder of deceds 1s a separate office.
Assuming that there has been no election combining said of=-
fice with that of circult clerk (Laws of 1933, nage 360,
Sections 11528, 11538), It being a separate office, the
statutes relating to said county are Sections 11542 and 11568,
R.,S5, M'ssouri, 1929,
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Seetion 11542 authorizes recorders of deeds to ap=-
point deputies. With reference to these deputies' compen=
sation, Section 11568 provides:

"The recorder of each county in
which the offices of recorder of
deeds and clerk of the circuit
court are separate siall keep a
full, true and faithful account

of all fees of every kind recelved,
and make a report thereof every
year to the county court; and all
the fees received by him, over and
above the sum of four thousand
dollars, for each year of his of-

filcial term, after paying out such
fees and emoluments such
T?Fgm%_! sssistants In L1
office as the county co ma
E.e...%x’-. T -Pe peld Tnto the
county treasury, to form a part of
the Jury fund of the county."

In State ex rel, v. King, 136 Yo, 309, the court
had a similar question before it. There the question was:
Could the county court refuse to make an allowance out of
surplus recording fees for deputy hire, The court saild at
l.c. 318:

"The constitution, while placing a
1limit upon the amount of fees minis-
terial officers of a county are al=-
lowed to retain, makes such amount
'exclusive of the salaries actually
pald to his necessary deputies,' Sec-
tion 13, article 9. The statute which
was in force when the constitution was
adopted limits the fees a recorder is
entitled to retain to {4,000 per year,
and provides that all fees recelved by
him over and above that amount 'for
each year of his official term, after
paying out of such fees snd emoluments
such amounts for deputies and assistants
in his office as the county court may
deem necessary, shall be paid into t
county treasury,' '
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"Under these provisions, is a re-
corder entitled, as a matter of right,
to retain out of the fees of his of=-
fice an amount sufficient to pay
reasonable compensation to neceassary
assistants, or is the allowance left
entirely to the discretion of the
county court?

"The constitution 1s positive in its
terms, and conteins no words from
which a discretionary power can be im-
plied. The statute can not be given
such construction as will cause a con=
flict with the constitution, The
statute existing wlen the constitution
was adopted would be repealed by such
a construction, To give the statute
effeet, then the word 'may' can not be
given a me whieh could deprive
the recorder of his right to an al-
lowance for assistants if they were
necessary to secure the proper and
expeditious performence of the duties
of the offices. It is also & well
recognized rule of construction that
the word 'may'! should be interpreted
to mean 'shall'! when referring to a
*power given to public officers, and
(which) conterns the public interest
and the rights of third persons, who
have a claim de jure that the power
shall be exercised in this manner,'
Such an interpretation is demanded
tfor the sake of justice and the pub-
lic good.' Steines v. Franklin Co.,
48 Mo, 178, quoting from Newburgh Turn=
pike Co. v. Miller, 5 Johns. Chy. 113,

"There can be no doubt that the public
interest demands that the work required
of a recorder should be done promptly,
cerefully, and welly; A public officer
is, by right, entitled to compensation
for the labor performed, and 1t should
elso be measured to some extent by the
responsibilities assumed, The statute
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regulates the amount of the fees the
recorder ls entitled to collect, and
the presumption 1s that he falrly
earns what he is sllowed to charge.
Four thousend dollers was Tixed as

the amount the recorder was capable

of earning at the established chargess
and, when the fees for work required to
be done exceed that sum, it is a falr
presumption that assistance would be
neceasary. If necessary, the consti=-
tution and statute clearly intend that
assistantas should be employed and paid.

"In conatrulng a statute which provided
that when & county off'icer receiving a
salary is compelled, by pressure of
business to employ a deputy, *the county
court may make & reasonable allowance
to the deputy,' the court held that the
county must pay a2 reasonable compensa-
tion for the necessary service rendered,
end that payment was not discretionary
with the county court. Bradley v.
Jefferson Co,, 4 G, Creene, 300, See,
;1.0‘ Washington Co., v. Jones, 45 Iowa
61,

This case would seem to settle the point that the
county court rmust allow deputy hire to the recorder when
the press of business of the office 1s such that help 1is
needed, It also impliedly holds that the county court, in
fixing the deputy hire that they 'deem necessary', may
only do so in & reasonable amount,

The county court, under the above atatutes,
does not fix the salary of the deputy recorder, but only
fixes the amount allowed to be retained by the recorder
out of excess recording fees in order to compensate him
for the salery he paid to his deputy. This amount could
not be in excess of that actually paild the deputy. (Sec~-
tion 13, Article IX, Missouri Constitution).
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CONCLUSION

Therefore, it 1s our opinion that the county
court does not determine the salary to be pald a deputy
recorder, but only fixes the amount the recorder may re-
tein to compensate him for the salary he (the recorder)
paid his deputy. The determination of this amount is in
the discretion of the county court, subject only to the
limitation that it be ressonsble,

Respectfully submitted,

LAWRENCE L. BRADLEY
Assistant Attorney General
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Acting) Attorney Ceneral
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