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CIRCUIT CLElU\ S : Sections 1 1 6'77 and 11678 R . S . Mo . 1929 are still 

in eff ect . 

llr. Joe Turnbow 
Clerk, Circuit Court 
Jolmso~ County 
Warrenaburg , Missouri 

Dear S1ra 

F 1 LED 

0 {_) 

We acknowledge receipt of y our l-etter o~ Januar'J' 
14th, as f ollowa a 

"I am writing f or an opinion fran 
your off ice on Sectiona Bo. 11677 
and No. 11678, in r&gard to clerka 
c anpenaation for recording oertain 
pupera and h is c ompensa tion f or the 
same. 

I would like to know i f, in your 
opinion. these aeet1ona are still 
1n force. and if' clerka can at1ll 
charge for aervicea under these aec• 
tiona.• 

Section 11677 h . s. I.~o. 1~9 provides: 

"In all civil actions any party in­
terested t here in may, upon payment 
of' the fees. have any or all of the 
following papera r ecorded in the 
office of the clerk of the circuit 
court 1n the count,- in which such 
action is brought& Pet1tiona , sum­
mona; aff idavit for publication of 
notice to nonresident or unknown 
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det'endants, sherifr's or other 
ofrieer's, return or service to 
summons, proof of publication c:£ 
notices to nonresident or unknown 
defendants, answers, motions, 
notices of sale of property in­
volved and proof of ita publication, 
return or sale b y any sheriff, 
eanmiss i oner. or other off icer, 
1n ease of sale of r eal eatate, 
aff idavit of commiss ioner , notice 
to parti e s by commis ~ioner in 
partition, and any ot . er paper 
or pleading tending to show the 
aerviee on the defendants for 
t heir appearance in such case • " 

Section ll678 n. s. Mo. 1929 provideas 

"All clerka of the circuit court 
shall receive aa compensation for 
recording papers under section 
11677 of th~a article the sum of 
ten cents per one hundred worda, 
to be retained by said circuit 
clerka, and s aid elerka are not 
required to account for same 1n 
their annnal or quarterly settle­
menta~" 

Salaries of circuit clerks are governed by Section 
11786, tal{a of Missruri 1937 page 445, and said aeetion 
at'ter determining the amounts of aal.ariea f or c1rcui t 
clerks in the varioua counties provides as f ollowaa 

"Provided , it shall be the ~•uty of 
the Circuit CJ..erk , who is ex- of f icio 
Hecorder of Deeds , to char ge and 
collect f or the county in all easea 
every fee accrulng t o h i s off ice as 
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such Recorder of Deeds and to which 
he may be entitled under the proviaiona 
of Section 1180. or any other statute, 
such Clerk and ex-officio Recorder 
shall, at the end of each month, file 
1rl. th the County Clerk a report ot all 
fees charged and accruing to h is office 
during such month, together with the 
names of persona paying su.c.h fees. It 
shall be the duty of such Circuit 
Clerk and ex-off icio Recorder of Deeda , 
upon the filing of aaid r eport, to 
forthwith pay over to the Ccnmty Treasur­
er, all moneys collected by him during 
the month and raquired to be shown in 
auch monthly report aa hereinabove pro­
vided, taking dup~cate receipt t herefor, 
ote of which sha~l be f iled with the 
County Clerk, and every such Circu it 
Clerk and ex-officio Recorder of Deeds 
&ball be liable on h ia off icial bond 
for all fees collected and not accounted 
for by ~. and paid into the County 
treasury aa herein provid~dJ Provided, 
turther, that the Clarka oC the Circui t 
Courts shall be allowed to retain 111 
addition to the auma .Ulowed in this 
Section. all tee s earned· by h1ll1 1n 
cases of change of venue traa other 
counties} Provided• further- that umt11 
the expiration of their preaent term 
ot office, the peraona holding the 
off ice of Circuit Clerk shall be paid 
the maximum amount u now provided by 
law, in the manner provided by this Act. • 

Section 11786, supra, ~pears in R. S • Missouri 1919 
aa Sec~ion 10995 and after determining the a.ount of aalariea 
of circuit clerke in t he T&ri ou counties provides u 
follow• I 

"Provided, it shall be the duty of the 
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circuit clerk, 1h o is ex o:fl'icio re­
corder of de t•ds , to charge and col lect 
f or -the count y in all eases every fee 
accruing to his of i ice &s su ch re­
corder of deeds and to which he may 
be entitled under the provisions ot 
section ~0112 or any other statute, 
such clerk and ex of -·ieio roe order 
shall, at the end of each month, 
file with the eounty clerk a r eport 
of all fees charged and accruing 
to his o.fi'i ce during such month, to­
gether with the names of per s ons pay­
ing such feea . It shall be t he duty 
of such circuit clerk and ex otf ic1o 
recorder of deeds , upon the filing 
of said r eport, to forthwith pay 
over to the county treasurer , all 
moneys col lected by him during the 
month and requi red to be shown in 
such monthly report as hereinabove 
provided, tak ing dupl i cate rece ~pt 
theref or, one ot' whi ch shall be filed 
with the county clerk , and every 
s uch circui t clerk and ex off1c1o 
recorder of deods shall be liab le on 
h i s of..ii cial oond for ull fees c ol ­
lec ted and not accountea f or by h L . , and 
pai d into the c ounty treasury a.s here in 
provided. " 

Other than the diff erence i n the amount s )laid the 
elerka in the varioua counties , t he essential difference 
between the 1919 and 1937 provision, at least for the pur­
pos e of this opinion , i s that the latter provides that 
the circuit clerks may retain in addition to the sum 
allowed ~1m by sa id s ection "all f'ees earned by him in 
eases of change of venue from other counties . " 

No reference is made to fees allowed c ircuit clerks 
under Seetions 11677 and 11678 , supra . 

The statutes providi ng compensation of circuit clerk• 
have been confuaing by reaaon of the manner 1n which they 

' 

' 
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have been aet up 1n the var1ou. rev1a1ona. A thorough 
d1scuas1on of these statutes~ which i s too lengthy to set 
out 1n t~s opinion, 1s found in the case of Perkins vs. 
Burke et .al 78 s . w. (2nd) 845 l.c. 849. 850. T.he court 
after di*cuaaing the history of the legislation s aid: 

"lt ia only po•sible to clear up 
the meaning of t he se sections by 
going to the Laws of 1915 f or the 
original enactment . When t his is 
done. it ia clear that section 
10996. R. s . 1919, now aeetion 
11786 R. s. 1929, is the only statute 
which provide a for the eanpenaatian 
ot circuit eleru.• 

The easential ditferenee between 1929 and t he 1937 
provision is the same as that between the 1919 and 1937 
provision. viz •• the provision as l:o retention ot teea 
earned by the elerka 1n euea of change ot venue. 

It 1a to be no-ted that the Perkins eaae. supra, 
declares that Section 11'786 R. s . Mo . 1929 •a the ~nl7 
statute •hioh provides for the compensation ot circuit 
elerka". What tbe court meant waa that Section 11786, supra., 
was the only general statute appl.ieable to the ~anpenaation 
of oirc~t olerka. 

Tbe above court did not have before its consideration 
8ectiona 11677 and 11678, supra. which were paased in 1921 
and appears i n the laws of that date. Sections ~ and 2. page 
197. It is thua evident that in 1921 the tYto sections were 
passed as an exception to .t he 1919 Act . The question arises 
whether the 1937 Act repeals Sections 11677 and 11678• supra. 
by implication. 

It 1s a well aettled rule of statutory eonatruetion 
that the law doesn't f avor repeals by tmp1ication. and in the 
ease ot State va. Bader 78 s. w. (2nd) 836. 1.c. 839• 336 
Mo. 259 the rule 1s stated aa fo1lowaa 

"The law doea not ravor repeala b7 
1mpl.1eat1on. If by an7 fai.r 1nterpre-

' 
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tation all the aectiona of a atatute 
can stand together, th~re ia no re­
peal by implication. ' Gasconade 
County v . Gordon, 241 Mo . 669, 146 
s . w. 1160, 1163." 

In the caae ot State ex rel st. Louie Police Relief 
Association vs. Igoe 107 s . • (2nd) 929 l . c. 9, 340 ~. 
1166 the court ata ted the rul.e a 

"Ther e is no express provision in 
t he 1929 act r epealing s ection 8979. 
It follows, therefore , that the later 
act did not r epea1 the former statut e 
un1ea• it did so by neceasary implica­
tion. We need not cite authoritiea 
to the eff ect that repoal.a by implica­
tion are not favored by the law. The 
~ueat1on ot repeal ia one ot intention 
and the presumption 1• against the 
intention to repeal where expreaa terms 
are not uaed. State ex rel. ~toaeley 
et a1. v. Lee et al., 319 Mo. 976, 
6 s. w. (2d) 83, 88; State ex rel 
Heimburger v. Vlells, 210 Mo. 601, l~ 
8 . w. 758; State ex rel. Boyd v. Rutle~ 
321 Mo. 1090, 13 s. w. (2d) 1061, 1066. 

There is no expreaa proviaion in the 19~ Act, supra, 
repealins Sections 11677 and 11678, and t hey are readily 
harmonized ao that a repeal by implication is not favored . 

An elxamination of Sectiona 11677 and 11678 also reveala 
that the reea accrue to the off ice as circuit clerk and not 
aa Recorder of Deeds within the meaning of Section ll7St>, 
supra, providl ng that "every fee accruing to his off ice as such 
Recorder ot Dee4a * * * shall be 'paid into the county treasury 
aa herein provided' " • · 

l'rom the foregoi ng, we are of the opinion that Sections 
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11677 and 11678 or R. s. Mo . 1929 are still in eff ect and 
t hat circuit clerks can atill charge and retain s aid fees 
for services under sa i d sections . 

AP~FtOVElJ : 

c OVEtt ft . HEWtT•l' 
(Acting) Attorney Gener al 
MVI: RT 

Respectfully submitted. 

WtX ~/ASSEHtiAN 
Assistant Attor ney General 


