
CRIMINAL COSTS : 

Hon. Forrest Smi th 
St a t e Audi tor 

St a te is not l i ab l e for cost s i n 
appr ehending a parolee sentenced 
to ~he penitentiary by a Circuit 
Judge upon r evocation of the parole . 
Parole is not par t of case pr oper . 

August 10 , 1939 

Jeffe r son City, Missouri 

Dear Sir: 

The following opinion is ~1 answer to your letter 
of July 26th, 1939, f or an offic ial opinion in r egard to 
payment by the state of costs r e l ative to person·s con-
v i c t ed of f e l onies and s ent enced to the penitentiary , whor e 
sa id def endant s are par ol ed by the court . The request also 
i ncl udes a bi ll of costs rendered by the Clerk of t he Ci r ­
cu it Court of Johnson Cou nty, t tate of Uissouri , i n the case 
of State of Missou ri v . Joseph Amen t , on a char ge of bur gl ary 
and l arcony, under s~ction 4056 R. s. Mi s souri, 1929 . The 
char ge of burglary and larceny is s ub ject s olely t o impri son­
ment i n t~c peniten t i a r y , or to another instituti on on ac~ 
count of age of t he defen~nt , and upon convict i on the State 
of Miss~uri must pa7 the costs . Your r e quest specifically 
asks an qpinion a s t o whether or not the state is liabl e. 
tor t he fo s due the pr obation off i cer who ~pprehended t he 
def endan t on a revocati on of parol e . Under t he s t a t ement of 
the f ee ~ill , t he court and prosecuting attor ney cer tify 
that t he defe~dant entered a pl ea of gu1l tJ , and wa a s~ntcnced 
to four years at boonvil le , Lissouri , and paroled October 
27t h , 1938. The statement further se ta out that t he court 
orde r ed the probation officer to apprehend t he defendant 
because of informat ion he is v iolating parole orders and · 
ordered that t he probat1on officer bring h i m before t he 
court f or sent ence. Atter the parolee had been appveh&nde d 
and br ought back to Jobtlson • ounty at an e.xpense of ~143. 05, 
t he cour~ gr anted a stay on t he par ol e wh i ch amounted to an 
order of probation . 

Section 3826 R. s. issour1 , 1929 , partially r eads 
fd3 followaa 
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am all capital cases i n which t he def­
endant shall be convicted, and i n all 
eases in which the defendant shall be 
sentenced to imprisonment in the peni­
tentiary. and in cases where such person 
is convicted of a~ offense punishable 
solely by .i mprisonment in the penit~n­
tiary, and is sentenced to imprisonment 
i n t he county jail, workhouse or reform 
school because such person is under t he 
age of eighteen years, t he state ahal1 
pay t he coats , if the defendant shall be 
unable to pay them, except costs incur­
red on behalf of de fendant . * * * " 

It will be noted under t he above section that it reads 
speci fically "sball be cor1victed" . The word "convicted" 
means f i nal conviction , that is, that t he defendant was 
sentenced to e ither t he penitentiary on a felony or was 
&enteneed to i mprisonment i n the county jail, workhouse, 
or ref orm school because such person is under t he age 
o~ e ight~en years . Before sent ence , t he court, under the 
law,. must c,i ve t he def endh..1t al~ocution and then sentene~ 
b±m• whi ch sentence at t he same time commits t he defend­
ant to the penitentiary. A commitment i s t hen or dered 
f or the Jher1tf to take the de fendant to the penitentiary 
in conformity wi t h the order of sentence of t he court . 

f,he population ot J~hnaon County, a ccor ding 
to t he last decennial ~ed~al cen~a , wa s 22, 413. Under 
that bracket of population the Circuit Cour t of Johnson 
County ~s the power to pa~ole ~ de f endant who has been 
oonvicte4 by reason of sectiOil 3809 R· s. Missouri, 1929 , 
which r eads as fo1l owsa 

I 

*The circuit and criminal courts of t h is 
state, and the court of ortmina~ correction 
ot t he city of s t . Louis,. shall have power, 
as hereinafter provided, to parole persona 
convicted o~ a viol ation of t he crtminal 
laws of t h1' state." 
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1owsr 
Section 3811 R. s. Mi s souri. 1929, reads as fol-

"'!.hen any person of previous good character 
and who shall not have been previously con­
victed of a fe lony, shall be convicted of 
any fe lony except murder, rape (where the 
rape charged and t he proof shows said rape 
to have been eo~~itted by means of force , 
violence or by putting t he female in fear 
of tmmediate injury to her person) . arson 
or robbery, and imprisonment i n the peni­
tentiary shall be assessed as t he punishment 
t herefor, and sentence shall r~ve been pro­
nounced, the court before;; whom the convicti on 
was had, i f satisfied that such pe rson , i f 
permitted to go at large , would not again 
viola~e t he law, may ln his discre t ion, by 
order of re cor d , parole such perso~ and 
permit h im to .;,O and r emain at large until 
such parole be t erminated as hereinaf t er 
provide d& Provide d, t hat t he court shall . 
have no power to parole any person after 
he has been delivered to the warden of the 
penitentiary. " 

It will be noted under t he above section that t he parole can 
only be granted after sen~ence is pronounced, whi ch occurs 
i mmediately after a llocution. A commitment i s then issued 
whi ch orders the s heriff to take t he prisoner t o t ne peni• 
tentiary . Up to this point t he state is liable for t he 
costs, but aftsr the commitment to the penitentiary the 
state is not l iabl e f or any further costs, except the coats 
of transporting the prisoner to t he penitentiary. It was 
so held 1n the . case of State v . Kelly, 274 s . ~ . 731• par. 
4 , 5, whe:re the court said a 

"Of' cou rse , the special judge may paaa on 
the motion for a new trial, grant an appeal , 
~ettle the bill of' exceptions , etc . n~is 
because such matters , being but procedural 
steps to be taken in arriving at t he ul timate 
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determination of defendant 's guilt or in­
nocence , are so r elated t o t he trial of the 
~ause as to be deemed i ncident thereto . But 
the granting of a parole has naught to do 
with the ascertainment of guilt of innocence . 
It presupposes the defendant's guilt. An 
application for parole cannot be entertaine d 
until after a judgment of conviction has been 
rendered ( sect ions 41 56 and •157 , R. s. 1919) 
and t hat ju~ent has become a f1nal1tl (sec­
tiOn 4167, • s . 1'§!§") . The granting of !. 
~arole, theref ore , whether lt ~ d8emeca ~ 
!t!onal sus~nalon o£ sentence or a con-

CI!tl ona l Pjirotu.fs no ~rt of thetr"iirof a . 
ctause whic cu nares n a-ru~n'£"'"0? con= 
v1ct1on, nor is it In ~ way ~den~tnereto. 
lJo appeal"iay-:from tria Jud.9rl8nt entered on 
t he pleas of guilty of def endants ~or6an and 
$urnett . It wa~ a f inal ne~ermination of 
t he cause . --y,fien ~udge Ing rendered tha~ 
JUOgment , his powers and duties as s peci al 
~udge came to an end . Consequentl y he was 
not the judge of t he Cape Girardeau county 
4ircu1t court on t he 31st day of August, 
1923, for any purpose whatever. " 

In t his opinion, as set out a bove , ~he court not onl y pas­
sed upon the authority of t he spec i al j udge in eranting 

-. 

a parole• but a leo ruled that t~ parole was not an i nci­
dent to the convicti on, and was not part of ~he t r ie.l of the 
cause , and could not be given until af t er j udgment of con­
viction had been rendered and that judgment . had become a 
finality~ This holding means that after t he judgment and 
sentence the cause was finally disposed of and t hat th~ 
parole w~s a matter separate and apart from the case its­
elf, and in view of t hi s hol d i ng j ud6ment for costs a djudged 
against t he defendant could not be paid by the state after 
the jud~ent and sent ence except the transportation fees 
which acdrue in f avor of the sheriff i n taking t he def endant 
to t he penitentiary. The parole. when gr a 1tted before t b.o def­
endant is taken to t he penitentiar¥ may be revoke d by virtue 
of section 3812 R. s . Missouri, 1929 , wh ich reads as f ollows : 
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"When any person shall be paroled under the 
provisions of section 3811 of t hi s article 
the court granting said IB rol e or the judge 
thereof i n vacation may terminate said pa role 
at any time without notice to such person by 
merel y directing t he c lerk of the cou rt to 
make out and deliver to t he sheriff o~ other 
prop·er o:ficer a certified copy of the sentence, 
together with a certificate that such person 
has been paroled and h is parole hae been termi­
nated, and it shall J e t he duty of such officer , 

•
1upon reo&ipt o.£ such certifiea copy of' sen­
, tence , t o ~ediately arrest such person and 
tranaport and deliver him to the warden of the 
penitentiary in the same manner as if no parole 
had been granted, and t he time such per son shall 
have been at large upon parol e shall not oe 
c ourted as a part of the ter.m of hi s sentence, 
but the t ime of his sentence shall count f r om 
the dat e of his deliver y to the warden of t he 
penitentiary . " 

Under the above section it will be noticed that the court 
may revoke t he parol e without noti ce to t he defendant, 
by merel y di recting t he cl erk of the court to make out 
and deliver t o the sheriff o other proper officer a 
certified copy of the sentence , together wi th a certifi­
cate that auch person has been paroled and has been termi­
nated. It st all t~en be t he dut y of such of~icer to~­
mediatel y arrest the defendant and take him to the peni­
tentiar7• This order or r evocation, as set out i n section 
3812, s upra# does not provide for t be taking of the de~end­
ant before t he cour t, but provides only that he be taken 
and delivered to the war den of t ne penitentiary in t he 
same manner as i f no parole had been granted . I n case of 
a par ole being revoke d, the order of t he court t o t he 
sheriff that he t ransmit the de fendant to t he penitentiary 
1s still a part of the record proper in the case , and 
even if two years ha d elapsed from the time of the sentence 
o~ the defencant the t r ansportation f ees of the sheriff in 
taking t he defendant t o t he penitentiar y woul d ~ot be bar­
red and woul d not violate section 11416 , h . ' • Missouri , 
1929, which r eads as follows : 

"Person s having cla~ against the state 
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shall exhibit the same. with the evidence 
in support t hereof• to t he auditor, to be 
audited, settled a.nd allowed, within two 
years after such claims· shall accrue , and 
not thereafter~" 

The r eason why it would not be barred is that the trans­
portation fees would not accrue until the pri soner was 
~ranapo~ted to the penitentiary. According to t he case 
of State v. Kelly, supra, the parole ie not an i ncident 
nor is it part of the record proper of the ease, and t here­
fore parole coats should not be paid by the state in any 
event. We find no authority which provides that the state 
should pay any cbats of t he proceedings of a parole. In 
the case of Ring v. The Chas . Vogel Paint & Glass Co., 
46 Mo. App. 371 , l. c . 377, the court said: 

•Preliminary to t he discua~ion of the items 
of coat here in controversy, it may be stated 
that the entire subject of costa, in both civil 
~nd criminal caaee, is a Natter of atatutoPJ 
enactment; that all eueh atatut•a muat be etl'ict­
ly eonetrued, and tbLt t he officer or other per­
sona claiming eo.a..te, which ars contested, must 
be able to put hla· finge~ on the statute author­
~ziog their taxation. Miller v. Muegge, 27 MO. 
App. 670; Shed v. Railroad, 67 Mo. 687; Gordona 
• · Maupin' 10 Mo. 352J ~ ord v. Railroad , 29 Mo~ 
App. 616. 

l 
Under the holding i n the above case one must point out the· 
atatuteijuthorising the taxation of coats in connection with 
t h1a cae .we. have pointed out sect ion 11791, R. s. Missouri , 
1929, au ra, which 1a too lengthy to aet out in thi s opinion. 
Under t s section which epecitlcally seta out fees of sher­
iffs we ind no authority f or t he aber1tf to receive any 
coats in~olved in a parole proceeding. 

Aa we have said before the state la o~y liable 
for the qoats up :to the time of the final allocution and 
sentence of def endant subject to t he fUrt her costa of trana­
portation aa orde ed by the sentence and commitment of the 
court. 
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CONCLUSI ON . 

I n view of t he above author i tie s it i a t he opi ni on 
of t his department t hat t he s t a t e i s onl y l iabl e f or t he 
payment of coats in t he ca se p rope r where a de f endant is 
convicted on a f elony char ge . 

We are furt he r of the opinion that \¥here a def e nd­
ant is convicted and sentence~ the c ommit ment may be held 
up by par ole , and probati on, .d if later on the paro1e or 
probation i a r evoked or set a s i de , the s t a t e will be l i able 
for t he transportation of t he pr isoner t o t he penitentiary . 
The stat e will be l i able, ~ven if more than two years had 
elapsed from t he time of the origi nal s entence, f or t he 
reason that the costs or trans port ation of t he parolee 
on revocf.tion to t he penitel.'biary di d not a ccrue unti l 
after t he p1•isoner was confined in the peniten t iary. 

In view of the f act t hat we have held that t he 
state is not l i able for costs i nvolved i n the grant i ng 
and enforcement of par·olea, it would not be necessary for 
t hi s department to etate unde r which appropr i ation such 
coats should b e pa i d. The a ppropriation for t hat depart­
ment. whiCh appears in House Bill No. 586, Sixtieth Gener al 
Assembly, - Appropriati on s f or Coate i n Cr i mi nal Casea , and 
Appropriati ons for Costa i n Crimi nal Cales Transportation, 
are of cQurae f or t wo di fferent purposee. The appr opriation 
f or tran,po~tation doe s not mean t r ansporta tion in easel 
of appre.ension of parole viola tors. but onl y means the 
transportation ot prisonersfr om the ir place of conviction 
to t he state peni tentiary. 

Re spectfully submit t ed. 

'H . J. BURKE 
Ass ist ant Attorney General 

APPROVEDZ 

J . E. TAYLOR 
(Act ing ) Attorney General 

~ JB& RW 


