INSURANGHK S S .ave Bill No. 286, known as the Fraternal Tns-
FRATERNAL INSURANCE: urance Act, exempts voluntary unincor orated associa-
tions issulng insurance contracts sucﬁ
Brotherhood of Locomotive Engineers and the Brother-
- hood of Locomotive Firemen and Englnemen from the
provisions of the fraternal laws, however, the
women's auxlliaries of such brotherhoods must com-
ply with the fraternal laws of Missouri, unless the
insurance contracts involved are benefits provided
exclusively through local or subordinate lodges.
Such brotherhoods are suable entities in courts
of this state when insurance contracts are involved.

June 23, 1939

FILED

Honorable Francis Smith
Missourl Senate
Jefferson ‘ity, ¥issouri

Dear Senator Smith:

Ve have recelved your request of June 20th,
1539, in whieh you inquire as to what effect, if any,
Senate Bill Yo, 286, known as the Fraternal Insurance
Act, has on certain organizations such as the Brother-
hood of Locomotive Engineers and the Brotherhood of
Locomotive Firemen and Enginemen. Attached to your
request is a memorandum asking specific questions in
connection with the effect of the Act, 'hich memoran-
dum reads as follows:

"We are a Voluntary Unincorporated Associ-
ation, chartered in the State of Ohio.

Our Insurance Department 1s not a sepa-
rate organization but 18 2 part of our
labor union, and we admit Lo membership
only persons engaged in one or more

crafts or hasardous occupationse.

"How would we be affected by the follow=-
ing Sections of Senate Bill No. 286, and
the House Amendments thereto?

"Sections 6001, 6002, 6004 and 6006 of the
Bill.

"Would we be required to incorporate under
the laws of Ohlo by these sections, or does
the provisions of “ections 6021 (as exempt
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us from all the provisions of these
sections?

"Sectiona 6006 and 6006A of House
Amendment No. 4.

"In view of the 1 age of Section 59983
and Sectlon 6021 (&), does the pro-
visione of these Service Sections apply
to us, and further, if they should apply
on insurance matters, is there anything
in the languege of Seetion 6006 and
60064, especially that on page 3, lines
20 to 27, 1Inc, of amendment No., 4, that
would tend to make us a suable entity

on contracts and business other than
insurance?

"Section 6021 (a) of the Bill.

"Tnis Section has been the law for
years and has always exempted us from
the things above mentioned. Will %t
still do so?

"The Women's Auxiliaries to our organi-
zations are also voluntary unincorporated
associations and admit to membership, only
the wives, mothers, daughters and sisters
of our members, Will all the provisions
of this bill apply to them and will they
have to incorporate in the states in which
they are now chartered?

"During the 1937 Session someone tried to
make us a suable entity by amending Section
701, of the Statutes of Hissouri, 1929.

That was attempted by House Bill lo. 23.

We hope there isn't anyihing in this or any
other bill that will suceeed in dolng that."”
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The first question is whether, under sections
6001, 6002, 6004 and 6006 of the Bill, these organiza-
tions will be required to incorporate under the laws of
the State of Ohlo, or whether, section 6021 exempts
them from the effeet of such sections.

In the first place, section 1 of the new Act
and also the title thereof, provides that:

" » sections 5990, 5991, 5992,

5994, 5995, 5096, 6997, 5998, 5990,
6000, 6001, 6002, 6004, 6005, 6006,
6010, 6013, 6014, 6015, 60l1ls, 6020,
and 6024, of Article 13, 6f Chapter
37, of the fevised Statutes of Mis-
souri, 1929, entitled 'Fraternsal
Beneficiary Assoclations,' and relat-
ing to the definitlion, organization
and regulation of fraternal beneficiary
associations, and sectlon 6021, Re=-
vised Statutes of Missouri, 1929, as
amended at the Session of the Fifty-
Seventh General Assembly, said sectio-
as amended appearing in the “ession
Acts of 1933, on Pages 273-274 there-
of, relating to the exemption of
certain societles, be and the same
are hereby repealed and twenty-four
new sections enacted in lisu thereof,
pertaining to the same subject, to be
known as sectlions 5990, 5991, 5098,
5094, 5995, 5096, 5997, 5998, 5099,
6000, 6001, 6002, 6004, 6005, 6006,
6010, 6013, ©014, 6016, 6020, 6021,
6024, 6029 (a), and 5029 (b), to read
as followst

It is apparent that the -cctionl named and
which were contained in Article 13, eof hnptor a7,
Re S, Missouri, 1929, dealing with "Fraternal DBene=-
ficlary Associations™ were repealed and certain
sectlons were enacted in lieu thereof to be known
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by the same section mumbers. The new sectlions en-
acted "in lieu thereof, pertaining to the same sub-
ject" and to be known by the same numbers, unquestion-
ably were intended by the leglslature to become a part
of Article 13, of Chapter 37, of the Revised Statutes
dealing with the "Fraternal Beneficlary Associations”.
It follows then, that the new sectlons enacted including
6001, 6002, 6004, 6005 and also 6021, are & part of and
are included, or at least will be so, “Ien the new act
becomes a law, in saild Article 13 of Chapter 37.

In substance sectlions 6001, 6002, 6004 and 6005,
provide for the incorporation and liecensing, together
with the powers, duties and obligations, of Fraternal
Beneficlary Associations, which are required to be in-
corporated and licensed by the terms of sald Article
13,

Section 6021 of the new act reads in part as
follows:

"Nothing contalned in this article
shall be so construed as to affect
or apply to grand or subordinate
lodges of societles, orders, or
associations now doing business in
this state which provide benefits
exclusively through local or subor-
dinate lodges, or tot

"(a) Orders, societies, or assocla-
tions which admit to membership only
persons engaged in one or more crafts
or hazardous occupations, in the same
or similar lines of business."

Section 6021 R. S, Missouri, 1929, and the
same section as amended and contained in the laws
of HMissouri, 1933, page 273, also provided that societ-
les which limited thelr membership to those engaged
in eny one hazardous occupation, should be exempted
from the provisions of the fraternal act in this
language:
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"Nothing contained in this article
shall be construed to affect or ap~
ply to grand or subordinate lodges
of Masons, Odd Fellows or Knights

of Pythias (execlusive of the insurance
department of the supreme lodge of
Enights of Pythias), and the Junior
Order of United American Mechanics
(exclusive of the beneflciary degrse
or insurance branch of the Hational
Council Junior Order United American
Mechanics) or societies which admit
to membership only those employed in
any one hazardous occupation. * #"

It will be observed therefore, that the
new sectlion 6021 does not change in any way the law
as contained in the repealed section 6021, in exempt-
ing from the provisions of the fraternal act such
orders or assoclations which admit to membership
only persons engaged in any one hasardous occupation.

So we can say that if the Brotherhood of Loco-
motive Engineers and the Brotherhood of Loccaotlvs Fire-
men and Enginemen were exempted from the operation of
the fraternal laws by the repealed section 6021, then
the new seciion 6021 would likewise exempt sald associa-
tions. The repealed and the new sections contain the
same provisions as to hazardous occupations.

The repealed statute was considered by the
courts on sevural occasions. For instance in the case
of Roberson v. “rotherhood of Locomotive Firemen and
Fnginemen, 114 S. ¥, (24) 136, (the defendant in this
case being one of the assoclations about which you have
inquired), the Kansas City Court of Appeals held that
the membership of this brotherhoocd was engaged in a
hazsrdous occupation, and therefore exempted from the
fraternal laws by section 80281, the court saild:
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"The pleadings and the evidence dis-
close that defendant is a voluntary,
unincorporated labor union, with a
Grand Lodge, many subordinate lodges,
and with thousands of members in the
United States and foreign countries;
that it has a representative form of
government with a constitution and by~
lews and practlices secret ritualistiec
lodge work; that 1ts memwbership is
confined excluslvely to one class of
persons who are engaged in a single
hagardous occupation, to wit, per=-
sons employed as locomotive firemen
and enginemen; and that it carrles onm
an insurance business, without profit,
for the exclusive benefit of its mem=
Dersed # # # # # # ¥ # % & # ¥ # %

"Defendant was and 1s doing a fra-
ternal beneficiary insurance business
in Missourl and its contracts of in-
surance will be governed by the law
applicable to such contracts. Bennett
ve Brotherhood of Locomotive Firemen
and inemen, Mo. Appe K. Co, 106

Se We 25, loc. cit. 28; Clark

Ve Grand Lodge, 328 lMo. 1084, 43

Se We 24 404, loc. cit. 409, 88 A.

Le Re 1503 Elllot ve Grand Lodge
Erotherhood of Railway Trainmen,

Moo Appe Ke 00.95 Se We 24 829’

loce cit. 833. Under the provisions
of section 6021, R. S. 1929, ¥o. St.
Ann, section 6021, p. 4588, defendant
is exempt from all of the provisions
of article 13, chapter 37, R. 5, Mo.
1929, M¥o. S5te. Ann. section 5890 et
seg., p. 4563 et seq., which governs
fraternal beneficiery companies.
Therefore no part of same applies to
the case at bar. ¥£lliot v. Yrand
Lodge Brotherhood of Rallway Train-
men. MNo. Appe K. Ce, 956 S, W, 24
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889' locs cit. 833,

We have no specific information regarding
t:e Brotherhood of Locomotive Engineers, and its
method of doing business, However, we assume that
its operations are similar to that of the RBrotherhood
of Locomotive Firemen and Englnemen, a&s described
in the Roberson case, supra, in which event the
new section 6021 would apply with equal force,
and would also exempt such association from the
provisions of the fraternal law.

Your next question 1s whether or not seetions
6006 and 6006a of the new enactment would apply to
these assoclations.

These two sections when the same finally
become & law, will likewlise become a part of article
13, chapter 37, R. S. Missourl, 1929, dealing with
fraternal bemeficlary associations.

Section 6006 provides that no soclety doing
business under ths terms of the saeid article 13, shall
issue policies or transact business Iin this state with-
out first executing a power of attorney in writing,
sppointing and authorizing the superintendent of in-
surance to aclknowledge or receive all lawful service
of process for, and on behalf of such society.

Section 6006a provides that if any such
society shall fail or neglect to file such a power
of attorney with the superintendent of !nsurance for
service of process, that the superintendent of in-
surance shall be deemed to have been properly ap=-
pointed for this purpose and service upon such
superintendent or any agent or adjuster of any such
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assoclation shall constiltute good service. How=-
ever since those two associations appear to be
exempted from all the provisions of saild article
13, and since sectliong8006 and 6006a are, or may
become & part of saild article, the same will not be
applicable to the two brotherhoods. We mgaln quote
from the case of Roberson v. Brotherhood of Loco-
motive Firemen and Enginemen, as follows:

"Under the provisions of seection
ml’ R. S. 19“, !00 St. Aﬂno
section 6021, p. 4588, defendant

is exempt from all of the provisions
of article 13, chapter 37, R. S. o,
1929, Mo. ~t. Ann. section 5990 et
seg., P« 4563 et seq., which governs
fraternal beneficlary companies."”

We conclude then that the two service sections,
that is sections 6006 and 6006a of the new act do
not apply to the operation of the Erotherhood of
Locomotive Engineers and the “rotherhood of Locomotive
Iiremen and “nginemen. Here again we are assuming that
the Brotherhood of Locomotive Engineers is & sliller
organization and conducts its business in the same or
8 similar way as the Brotherhood of Locomotive Firemen
and “nginemen.

The next question is stated in the {ollowlng
la gnage: - :

"The Women's Auxiliaries to our
organizetions are also voluntary u.in-
corporated assoclations and admit to
membership, only the wives, mothers,

ters and sisters of our members.
Will all the provisions of this bill
apply to them and will they have to
incorporate in the states in which
they are now chartered?"”
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You state that the women's auxiliaries to
such organizations are also voluntary unincorporated
assoclations; that such assoclations admit to member-
ship only the wives, mothers, daughters and sisters
of the members of the brotherhoods. Unless 2 fraternal
beneficiary association is exempted from the provisions
of the freternal act by the terms of sectlion 6081 the
full act will of course apply. As we understand the
situation it cannot be sald thet the women members of
the auxiliary organisations are engaged in "one or more
crafts or hazardous occupations in the same or similar
lines of busiress." Uncoubtedly meny housewlves are mem-
bers and also many women who have no occupation wnate
soever. Ve gather from your letter that the only
negcessary requisite 1s that a woman must be either a
wife, mother, daughter or sister of & member of one
of the brotherhoods; that the women themselves need
not be engaged in any particuler line of endeavor
or craft. Conseguently, from the facts that we have
sub-gection (&) of section 6021 will not exempt the
women's associations from the e ffeet of said article
13, of chapter 37.

The only other part of section 6021 which might
be applicable is part (1) thereof which reads as follows:

"Nothing econtained in this article shall
be so construed as to alffect or apply to
grand or subordinate lodges of socleties,
orders, or associations now doing business
in this state which provide benefits ex-
clusively through local or subordinate lodges."

We do not know whether the insurance benefits
of the women'™ associations to which you refer "pro-
vide benefits exclusively through local or subordinate
1 8" or not. It is quite apparent that saild sub~
section (1) means that each local lodge can provide
insurance benefits for its members as a strictly
local matter and thereby be exempted from the act.

In other words, if each local lodge issues 1ts own
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certificates to its own particular members and if
each local lodge provides its own benefits which are
pald only out of local funds, all of which is not
connected even remotely with the grand, or head,
lodge, then such arrangement would in our opinion
exempt such societies from the provisions of article
13, If the certificates are not issued in this
manner, and if such obligations are really obligations
of the grand lodge, and are pald by the grand lodge,
and not striectly out of the funds of a local lodge,
then we do not believe such associations would be
exempted from the fraternal act.

Since the fgatures which will determine
this ques*1on ere entirely questions of fact and
gsince we do not have such facts we cannot arrive at
a conclusion as to the exsct status of the women's
auxiliaries. .

Your next and last guestion reads as follows:

"During the 1987 Session someou2 tried

to make us a suablo entity Ly emending
Section 701, of the ~tatutes of Missourt,
1929, That wes attempted by fHouse 111 No,
23e We hopethere isn't anything in this
or any other bill that will suecceed in
doing that."

We find nothing in the act which refers i»
any manner to the guestion of whether voluntary
unincorporated assoclatlons are suable entivies or
note The aet does not change any existing law on
the subject. However, we observe in passing that
voluntery unincorporated associations appear to be -
suable entities under existing law when Insurance
contracts are inwvolved. In the case of “lark v.
Grand Lodge of the Brotherhood of Rallroad Trainmen,
43 2, W, 24 404, the Supreme Court of Missourl en banec
. said:
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"Evidently the statutes above
mentioned, and there may be others,
authorisze voluntary, unincorporated
eassoclations such as defendant to
carry on 1ts business of insurance
in this state and to make Insurance
contracts such as here involved.
Contracts are not contracts unless
they are enforceable. To say that
an assoclation like defendant can
make contracts necessarily means
valid contractse- contracts that
are binding on the parties and en-
forceable against them. It is an
absurdity to say that defendant can
make contracts of insurance but can-
not be sued thereon. If defendant
has legal ceapaclty to make a con-
tract of insurance, it has legal
capacity to be sued thereon. If

it is a legal entity when making
such contracts, it retains such
legal entity when sued thereon."

CONCLUSION

We conclude that voluntary unincorporated
assoclations such as the Brotherhood of Locomotive
Engineers and the “rotherhood of Locomotive Firemen
and Enginemen are exempted from the provisions of the
fraternal act by the newly enacted section 6021 of
Senate Bill 286, because its members are all engaged
in hagzardous occupations. Further, that the newly
enacted sections 6006 and 600G6a relating to the service
of process on freternal beneficiary associations in
legal proceedings are not applicable to such fraternal
organizations. The sections are, or willbe, a part
of article 13, chapter 37 R. S, ﬁiaaouri, 1929, and
section 6021 exempts such fraternals from the pro-
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provisions of sald article. We further conclude
that the women's auxiliarles of such brotherhoods,
which slso appear to be voluantary unincorporated
associations, are not exempted from the provisions
of the fraternal act by section 6021, unless the
insurence benefits are provided by and through the
local or subordinate lodges. *hat is to say, that
if each local lodge provides such insurance benefits
a2 a strietly local proposition and the benefits

are pald strietly out of local funds, and other local
lodges or the grand or Lead lodge have no connection
whatsoever with the insurance features or the pro-
ceeds therefor, then the aet will not apply to such
auxiliaries. If =uch facts are not strictly true
the auxiliaries would not be exempted. <~inece the
members of the women's suxiliaries are not engaged
in one or more crafts or hazardous occupations, such
societles cannot be exempted from the provisions of
the fraternal act on that ground.

- Farther we ind nothing in the new fraternal
act which in any manner touches on the question whether
voluntary unincorporated associations are suable entit-
ies or not, and the existing law on that subject has
not been changed. However, when insurance contracts
are involved under the existing law such volyntary
unincorporated assoclations are suable entities and

an action may be maintained against such assoclations
on the insurance contract involved.'

_Respectfully submitted,

APPROVED: Je Fo ALLEBACH
Assistant Attorney “eneral

J. E. !Im
(Acting) Attorney “eneral
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