
.LN :::> U .ttill'-h) ~ : 

FRATERNAL INSURru~CE : 
S ~~e Bill No. 286 , known as · t hc Fraternal Ins ­
urance Act, exempts voluntary unincorpor a t ed assom~ 
tiona issu i ng insurance contracts such as the 
Brotherhood of Locomotive Engineers and the Brother­
hood of Locomotive Firemen and Enginemen from the 
proyisions of t he f raternal laws , however, the 
women's auxi liaries of such brotherhoods must com­
ply with the fraternal laws of Missouri, unless the 
insurance contracts involved are benefits provided 
exclusivel y through local or subordinate l odges . 
Such brothe rhoods are suable entities in courts 
of this state when insurance contracts are involved. 

June 23, 1939 

Honorable Francia Smith 
Mia sour 1 Senate 
Jefferson ~1ty. Missouri 

Dear Senator Smith: 

Fl LED 

We have received your request of June 20th, 
1939~ in which you i nqui r e as to what e f fect, if any, 
Senate Bill ~o. 286• known aa the 'Fraternal Insurance 
Act, has on certain organisations such as ~~~ Brother­
hood of Locomotive Engineers and t he Brotherhood of 
Locomotive Firemen and Enginemen. Attached to your 
request ia a memorandum asking specific quest~ons in 
connection with the effect of t he Act, which memoran­
dum ~ads aa f ollows: 

"We are a Voluntary Unincorporated Associ­
ation, chartered in the State of Ohio. 
Our tn~ance Department 1a not a sepa­
rate organization but 1a e )art of our 
labor union, and we admit to membershi p 
only persona enga ged in one or more 
crafts or hasardoua occupati ons. 

"How would we be affected b~ t he f ollow­
ing Section• of senate Bill No. 286 , and 
the House Amendments t hereto? 

"Sect1ona 6001., 6002, 6004 and 6005 of t he 
Bill. · 

"Would we be required to incorporate under 
t he laws of Ohio by t hese sections, or does 
the provisions of ~actions 6021 (a) exempt 
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us from all the provisions of these 
sections ? 

•Sect i ons 6006 and 6006A of House 
Amendment No. 4 . 

"In view of t he language of Section 5993 
and Secti on 6021 (&)~ does t he pro­
visions of t hese Servi ce Sections appl y 
to us, and further~ i f they should appl y 
on insurance matters, i s t he r e anything 
1n the language of Section 6006 and 
6006A , especially that on page 3, lines 
20 to 27 - inc - of amendment No. ~~ that 
would tend to make us a suable entity 
on c on tracts and. business ot-her than 
insurance? 

"Section 6021 (a) of t he Bill. 

"This Section has been t he law for 
yeara and has always exempted u s f rom 
t he t hings above mentioned. Wi l l ~t 
still do ao? 

"The. Women's Auxiliaries to our organi­
zations are also voluntary unincorporated 
associations and admit to membership, only 
the wives , mothers , daughte~s and sisters 
of our members . Will a l l the provision s 
ot t h is bill apply tQ t hem and will they 
have to incorporate in the states i n which 
they are now chartered? · 

"During the 1937 Sesaion someone tried t o 
make ua a suable entity by amending Section 
701, of t he Statutes of Miss ouri, 1929. 
That waa att empted by House Bill No. 23. 
We hope there 1an 't any~ing i n t his or any 
other bill that will succeed 1n doing that . " 
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The first question ia whether, under sections 
6001, 6002, 600. and 6006 of the Bill, t he se organisa­
tions will be requir ed to incorpor ate under t he laws or 
the State or Ohio, or whether, section 6021 exempts 
t hem f rom the e f fect of auch sectiona. 

In t he first place, sect ion 1 of the new Act 
and ~lao t he title t hereof , provid~a thata 

" * section• 5990, 5991, 5992, 
599., 5995, 5996, 5997, 5998, 6999, 
6000, 6001, 60Q2, 600,, 6006, 6006, 
6010, 60~3. 6014, 6015, 601 6 , 6020, 
and 6024, of Articl e 13, 6t Chapter 
37, of the heviaed St atutes or Kia­
aour1, 192;, entitled ' Fraternal 
Beneficiary Aasociationa,t and relat­
ing to t he definition, organization 
and regulation of fraternal beneficiary 
aaaociationa, and section 6021, Re ­
vised Statutes of Missouri, 1929 , as 
amended at the Session of the Fi fty­
Seventh General Aasembl y, said aectio ~ 
aa amended appearing 1n the ~esaion 
Acta of 1933, on Pagea 273-'Z74 t here­
or, relating t o the exemption of 
certain societies., be a nd t he same 
are hereby repealed and t wenty- tour 
new sections enact ed i n lie~ thereof, 
pertaining to the s ame subject, to be 
known as sections 5990 , 5991, 5992, 
5994, 5995, 5996, 5997 , 5998, 5999, 
6000, soo1, 6002, soo•, ooos, 6006, 
6010 , 6013 , 6014 , 6016, 6020, 6021 , 
6024, 6029 (a) , and 6029 ( b) , t o r ead 
as f ollows t 

It ia apparent t hat the section• named and 
which were contained i n Article 13- o£ Chapter 37~ 
R. s. Missouri, 1g.29~ dealing with_"Fraternal bene­
ficiary Associations were repealed and eerta1n 

· sect io ~s were enacted i n lieu ther eof to be known 
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by the same section numbers. The new aectiona en­
acte~ •in lieu thereof, pertaining to the same sub­
ject• and to be known by the s ame numbera, unquestion­
ably were i ntended by the legis~ature to become a part 
ot Article 13 , of Chapter 37, of t he Revised Statutes 
dealing with t he "Fraternal Beneficiary Associations• • 

. It r ollowe then. that the new sect ions enacted includ i ng 
6001, 5002, 6004# 6005 a nd a lso 6021, are a part of and 
are tncluded, or at least will be eo, ~~en t~e new act 
becomes a law, in said Article lS of Chapter 37. 

In .ubatanoe sections 6001, 6002. eoo• and 6005, 
provide for the incorporation and licenslng, together 
with the powers. duties and obligationa, of Fraternal 
Beneficiary Aaaoc1at1one, whiCh are required to be i n­
corp~rated and licensed by the t erms of said Article 
15 . 

Section 6021 ot the new act reads i n part as 
follows a 

•Nothing contained i n this art icle 
shall be so conatrued aa to affect 
Gl' apply to gr and or subordinate 
lodges ot socfetiea, orders. o~ 
associations now doing business in 
this state whiCh provide benetita 
exclusively through l ocal or subor­
dinate lodges, or to& 

"(a) Orders, societies, or a ssocia­
t ions which admit to membership only 
persona engaged in one or more crafts 
or hazardous occupations . in the same 
or similar lines of business . " 

Section 6021 R. s. Missouri , 1929, and t he 
aame sect i on as amended and contained 1n the taws 
of Hlsaouri, 1933• page 273, alao provided t hat s ociet­
ies which l tm1ted their membe~sh1p to t hose engaged 
in apy one hazardous occupation, should be exempted 
from the pr ovisions of the fraternal act in t his 
language : 
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•Noth!rig contained 1n thia article 
aball be cone trued to affect or ap­

. pl-y to grand or eubord1.nate lodge·a 
of Jlaaona. 04d F4tllo•• or Knigllta 
of Pytbiaa (exclusive of the 1n.urance 
4epart•nt of t he supr81D8 l ·odg• of 
Knisht• of Pyth1aa ) • and the Junior 
Order of United American Meobanlc• 
( exclu.i ve o£ the benef1e1&r7 .. g.te 
or insurance branch of the Nat1o~l 
Council ~n1or Qrder United AmB~ican 
Kecbanica) or aoe1et1ea which admit 
to membership only those eJQployed i n 
an7 one baaardoua ocoupatlon • . * •• 

It ·w1ll be obaer.ed therefore, that the 
new ~ect1on 6021 does not cnange 1n anJ way t he law 
aa cQnta1ned 1n the repealed aect 1on 6021. 1n exempt­
ing tram the prov1a1ona of the tr•ternal a~t such 
orders or aaaoe1at1olUI wh..1ch admi.t to membership 
onlJ persona eng~~.ged: 1n an;r ·one ha•rctoua occupation . 

So we can a&J that 1f the Brotherhood of Loco­
mot! ,.e EDg1neera and t he Brotherhood ot Locv:Mot1 n Fire­
men -.na EDc1n ... n were exempt.d from tbe ~ration or 
the hate•nal lan by the repealed eeet1on 6021._ t hen 
t he ~· ae-ction 6021 would likewise •x.em.pt aid aaaoc1a­
t1ona. The repealed and the new aectione contain the 
aame prov1a1ona •• to baaar4oue occupat1ona. 

lfhe Npealed atatute was considered by t he 
eouri;a on eev~ral. OO-oaeions . For 1natance in the case 
of Rqberson v • .t>rotherhood of Loc0111ot1ve F'1remen and 
Eng1nemen. 114 s. w. (2d) 136• (the <hi"on d&nt 1n t h ia 
ease being one of t he assoc1at 1ona about which you have 
1nqu1red) • the Kanaaa City Court of Appeals held t hat · 
the Dlembereh1p of t his brotherhood waa engaged 1n a 
haa&ljdOUa occupation. a:nd ther~fore e xempted from the 
frat•rnal lawa by ee·ot1on 6021, t he court sa1dt 
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8 The pleadings and the evidence dis­
close that d•tendant ia a voluntary; 
unlncorpora ted labor union, w1 th a 
Grand Lodge, many subordinate lodges, 
and with t housanda of members in the 
United States and f oreign countrlesJ 
that it haa a representative form of 
government with a constitution and by­
laws and practice• secret ritualistic 
lodge workJ that ita membership ia 
confined exclusively to one clase of 
persona who are epga ged in a single 
ha~ardoue occupation, to wit , per­
sona empl oyed as locomot ive firemen 
and eng1nem&n; and that i t carries on 
an insur ance business , without profit , 
for t he exclusive benefit or its mem-
bera . l * * * * * * * * * * ~ * * * 
"Derendant was a nd is doing a fra­
t ernal beneficiary insurance business 
ln Missouri and i ts contracts of in­
surance will be governed by t he 1aw 
a pplicable to euch contracts. Bennett 
v . Brotherhood of Locomoti~ Firemen 
and Enginemen, Mo. App. K. c., 106 
s. w. 2d 25, l oc. cit . 2SJ Cl ark 
v. Gram Lodge, ~28 Mo. 1084,. 4:5 
s . w. 2d 404,. l oc . ett. 409, 88 A. 
L. R. 150J Elliot v. Grand Lodge 
Brotherhood of Railway Trainmen. 
Mo. App. K. c •• 95 s. W. 24 829 , 
loa . e1t. 833. Under t he prov1a1ona 
of section 6021., R. s. 1929. Mo . St. 
Ann. •ectio.n 6021, P• 4.588• defendant 
1s exempt f rom all ot the provisions 
of art1.cle 13. chapter 37, R. s. Mo. 
1929, Mo. St . Ann. section 5~90 et 
seq., P• 4563 et seq., which governs 
fraternal beneficiary companies. 
Therefore no part of same applies to 
the caae at bar. Ell i ot v. Gra nd 
Lodge Brotherhood or Railway '!'ra in­
men. Mo. App .• K. c., 95 s. w. 2d 

\ 
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829, loc. cit. 833. 

We have no specific information regarding 
t 1e ~rotherhood of Locomotive Engineers, and its 
methqcl of doing bua1nesth However, we assume that 
ita qperationa are similar to that of t he Brotherh ood 
of LOcaaotive Firemen and Eng1nemen, as deaeribed 
1n the Roberson case- supra. 1n wh1eh event t he 
new ~ection 6021 would applJ with equal force, 
and would also exempt each association from the 
prov1e1ona of t he fraternal law. 

Your next queat1on ia whether or not sections 
6006 and 6006& of the new enactment wcnld apply to 
these aasociationa •. 

Theae two sections when t he same finally 
become a law. will· likewise become a part of article 
13, chapter 37., R. s . Missouri• 1929, dealing with 
fraternal beneficiary aaeociation•· . · 

Section 6006 pro•1d•s that no aociety doing 
buaineae under t m t.1"1118 of t he said article 13,, ahall 
ia,su• pol1c1•• "(>J- transact buainell• ln t h1., state with­
out first executing a power of attorney in writing, 
appointing and authorizing the superintendent of in­
surance to acknowl..e~e or receive all lawtUl senice 
o.t pito-ceas for. arid on behalf of aueh society. 

Sect101'1 6006& provides that if any such 
soc1~ty shall f'a11 or neglect to f ile such a power 
of attorney with t he superintendent of ~.neurance for 
ser-vice of process, that the superintendent of in­
surance aball be deemed to have been proper"ly ap­
poin~e4 for th1a purpose and service upon suCh 
superintendent or any a.gent or adjust-er of a ny such 
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aeaociat1on aha11 ~onst1tute good ser~ice. How­
ever s i nce t~se two associat ions appear to be 
exempted f~ all the proviaiona ot said art i cle 
13, and since sectione6006 and 6006a are, or may 
beco~ a part of said article, t he seme will not be 
applicable to the two brotherhoods. We again quote 
tram the cas• of Roberson v. Brotherhood of Loco­
mot!•• Firemen and Eng1nemen, as followes 

"Unde~ the pro~1a1ons of section 
6021. Re S. 1929, Mo. St. Ann. 
aect1on 6021, P• 4588, def endant 
ie exempt from all of t he prov1e1one 
of article 13- chapter 37• R. s. ko. 
1929, MO . ~t. Ann. aeot1on 59g0 et 
seq., P• '563 et seq., which governs 
fraternal benef1c1arr companies." 

We eonclude then that the two servi ce aect1ona, 
that 1a aect1ona 6006 and 6006& of t he new act do 
not apply to the operation of t he -Brotherhood ot 
Locomotive Eng~eera and t he ~otherhood of Locomotive 
I+'ire.men and ~ng1n-e1l!ell~ He" again we are aaeua1ng that 
t he Brothernood of Locomotive Engineers 1a a a~~!lar 

I organisation and conduc-t• ita bueine aa in t he same or 
a al!n11ar way aa t he Brotherhood of Locomotive Firemen 
and .t!.ng'l nemen. 

The next question ia stated i n the f ollow1:ng 
l a guagea 

"The Qmen'a Auxiliaries to our 
organ1eat1one are al·ao voluntary t.L..~1n­
~orporated asaoc1at1ou and admit to 
memberahip. only the wives. mothers, 
daughters and sisters of our members. 
Will a11 the provisions of t h ie bill 
apply to them and w1ll they have to 
incorporate 1n t ho atatea in which 
the7 are now charteredl • 
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You atate tbat the women's auxiliaries to 
such organizations are also voluntary unincorporated 
aasociationaJ that such aasoc iat1ona admit to member­
ship only t he wives , mothers, daughters and sisters 
of tbe members of t he brotherhoods. Unless a f raternal 
beneficial"J' association is exempted from the provisions 
of t~e fraternal act by the terms of section 6021 the 
full act will of course apply. As we understand the 
situation it cannot be said that -the women members of 
the auxiliary organiationa are engaged 1n •one or more 
crafts or hazardoua occupat ions 1n the same or similar 
line~ of business. • Undoubtedly many housewives are mem­
ber a and also many women who have no occupation wnat­
ao•••r• We gather from your letter that the only 
nece••&r7 requi site ia that a woman must be either a 
wife• mother, daughter or sister ot a member of one 
or the brotherboodsJ that the women themselves need 
not Q8 engaged in any particular line of endeavor 
or cnatt. Conse~ently• from . the· !acts that we have 
sub-section (&) of aect1on 6021 w111 not exempt t he 
women ' a asaoc1at1ona t'rom the effect or a aid article 
1~, of chapter 37. 

The only other {>&rt of section 6021 which might 
be applicable 1a ~t (l) t hereof Which reads as fo~lows a 

•Nothing contained i n thia article shall 
be so construed aa to a ffee.t or apply t o 
grand or subordinate lodge s of societies, 
orders , or asaoc1at1one now doing buaineaa 
1n this state whi ch provide benefits ax• 
cluaively through local or subordinate lodges . • 

We do not know whether the insurance benefits 
of the women rs associations to which :you ret'er •pro­
vide benefits exc~usively through local or subordinate 
lodgea"or not . It is quite apparent that eaid s~b­
sectilon (l) means that each local lodge can provide 
in•u~nce benefits for it~ members as a etr1ctl7 
local matter and t hereb7 be exemp t ed f rom the act . 
In other word•• if each local lodge issues ita own 
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certificates to its own particular members and if 
each local lodge provides ita own benefits which are 
paid only out of l ocal fu~ds , all of which is not 
condected even remotely with the grand, or head, 
lodse, then sueh arrangement would in our opinion 
exempt such societies f rom the provisions of article 
13. If t he certificatea are not issued in thia 
ma~r. and i f such obl igation• are really obligation• 
of the grand lodge , and are pa~ by the grand lodge , 
and not •trictly out of t he funda of a local lodge , 
then we do not believe auch aaaoc1&t1ona woul d be 
exempted from the aternal a,ct.: 

Since t he oature5~ Wbich will det ermine 
t his que ~~i on are entirel7 queati ona ot fact a nd 
since we do not have such facta we cannot arr1Te at 
a conclusion as to the exact statue of the women's 
auxiliaries. 

You r next and l ast quest ion reads aa f ollows: 

"During t he 1937 Seaaion s omeo11s tried · 
to make us a suablo ~nti~Y ~Y &mending 
Se ction 701, of the Statutes or Missouri , 
1g2g . That was attempted by House ~ill No. 
23. We hopethere isn!t anything in this 
or any other bill that will succeed in 
~oing that." 

We find nothing i n the act which refer s 1~ 
any ~nner to t he question of whether vol untar y 
unincorporated associat ion s are suabl~ en~~~i a or 
not . The act does not change any exist ing law on 
the subject. However, we observe 1n pasa1ng that 
voluntary unincorporated asaoci•tione a ppear to be 
auabl.e entities under existing law when insurance 
cpntracts are involved . In the case o£ Cl•rk v. 
GranA Lodge of t he Brotherhood of Railroad Trainmen, 
.tS s. w. 2d 404:, the Supreme Court of 1ssour1 en bane 

_ aaida 
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~idently the statu t es above 
mentioned, and t here may b e others. 
aut horise voluntary, unincorporated 
asaociationa such as defendant to 
carry on its business of i nsurance 
1n t h is state and to make insurance 
contracts such as here involved. 
Contracts are not eontracta unlesa 
they are enforceable. To say that 
an association like defendant can 
make contracts necessarily means 
valid contracts-- contracts that 
are binding on the part iea and en­
forceable against them. It is an 
abaurdi ty to aay that defendant can 
make contracts of insurance but can­
not be sued thereon. If defendant 
baa legal capac1 ty to make a con­
tract or insurance, it has legal 
capacity to be sued t hereon. If 
it 1a a legal entity when making 
such contracts, it retains ~Ch 
legal entity when sued thereon.w 

CONCLUSION 

' 

We conclude that voluntary unincorporated 
association• such as the Brot herhood of Locomotive 
Engineers and the Drotherhood of Locomotive Firemen 
and Enginemen are exempted trom the provisions of t he 
rratetnal act by the newly enacted section 60Sl of 
Senate Bill 286, because its members are all engaged 
in haaardous occupations. Further, that the newl y 
enacted sectlona 6006 and 6008& r elating to the service 
of pr~cesa on fraternal beneficiary associations in 
legal proceedings are not applicable to such fraternal 
organisations. The sections are or willbe, a part 
of artiicle 13 , chapter 37 R. s. Kisaour1, 192g. and 
•ection 6021 exempts «Ueh traternals from the pro-
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proviaiona of said article. We turther conclude 
that t he women'• auxiliarlea of auch brotherhoods, 
whi~ also appear to be vo~untarJ unincorporated 
asaociationa. are not exempted from the proYiaiona 
of the fraternal act by section 6021.• unleaa the 
insurance bene1'i te are pro"'ided by and through the 
localj or aubordinate lodge a. :l'bat la to 11ay • that 
it e&lch local lodge provides auoh 1naurance benefits 
as a atriotly local proposition and the benefits 
are pai d strictly out of local funds ~ and other local 
lodges or the gra~d or l"ead lodge have no connection 
whatsoever with the 1neurance features or t he pro­
ceeds therefor~ then the act will not apply to such 
auxiliaries. It such facts are not stri ctly true 
the aux1liar1es'woul d not be exempted. ~!nee the 
membe~a of t he women'• suxiliar1ea are not engaged 
1n one or more cratta or ba&ardaua occupat1ona~ such 
societies cannot be exempted rrom t he provieiona of 
t he ~aternal act on that ground. 

Furth e:r- 'We find nothing i n ~h• new f:ooaternal 
act which 1n any ~er touches on t he question whetbar 
voluntary unincorporated associations are suable entit­
ies or not . and t he existing law on that subject ha• 
not been changed. However~ when insurance contracts 
are involved under t he existing law auCh vol~tary 
unineprporated assooiat1ona are auable entities and 
an aotion may be maintai ned againat auch associations 
on tbe insurance contract involved. · 

APPROVED a 

3. E. TA!LBR 

. Reapectf\1117 tru.bm.i tted, 

J. F. ALLEBACH 
Aasietant Att~rney ueneral 

(Acting ) Attorney ""eneral 

JPAaRW 


