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CONSTABLE: Entitled to 10¢ per mile for serving court
processes.when arresting a person in another county.

May 3, 1939

FILED
oA

Honorable George H, Skidmore
Asslistant Prosecuting Attorney
Greene County

Springfield, lMissourli

Dear Sir:

we acknowled e your request for an opinlon dated
April 5, 1939, which reads as follows:

"I would like an orinion from your ofilce
a2 to the proper mlleage a constable should
recelve for zoins into another county in
the state and returning a person charged
with a felony. Some of our constables have
been under the Impression that they are
entitled to receive 10¢ per milc for each
mile actually traveled, basing thelr con-
tention on Section 11777, R. S. 1929, vhich
allows a constable 10¢ for each mile actually
traveled in serving any processe

"I am of the opinion that Section 11791,
while it does not mention constable b; name,
applies to a constable as well as any other
officer and allows him only 5 ¢ per mile.

"No doubt yo 1 have already had occasion to
zive an opinion on th' s matier, and I would
very ﬁuch like to be adviged as to your Judg=
rient «

slack's Law vlctionary citing Blackstone's Commen-
turies Qefines the term "cunstetle" at English Common Law
tias:
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"4 public civil officer, whose proper
and general duty 1s to keep the peace
within his district, though he 1is fre-
quently charged with additional duties."

Section 11756 Re Se koes 1929 provides the general
power of a constable ii serving processcs and readst

"Constables nay serve varrants, writs of
attachments, subpoenas and all other nro-
cess, hoth c¢ivlil and criminal, and exercise
all other authority conferred upon them bg
law throughout their respective countlese

Although 1t would be unusual, a constable may be duty
bound to travel miles, even into other counties, to effect an
arrest in criminal cases, sometimes with and sometimes without
criminal process. (See Sections 3418, 3467, 3469, 3479, 3492,
5494 and 3566 Re Se MO 1929.)

The question of fees due a public officer for doing his
statutory duty is well settled in Missourli, Only when a public
officer can put his finger on a statute allowing a fee is sald
officer entitled to his costs for officlal service, otherwise,
he is bound to do hils offlcilal duty gratuitously.

46 Corpus Jurls, page 1014, Section 233 reeds as follows:

“ihe person ri hutiul.y ho.ding an ofiice
is entitleu to the compensuation attached
tihereto; tiiis right does not rest upon
contract, and the priiciples of law govern-
ing contractual relations wnd obligations
in ordinary cases are not applicablee.
Public officers have .0 claim for official
services rendered except vhere, and to the
extent that, compensation 1s provided by
law, and, when no compensation is so pro-
vided, the rendcition of such services 1is
deemed to be gratultous, # # % % "
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In the case of Houts v, McCluney 102 Mo. 13 l.c. 16,
14 S, W, 766, the Supreme Court saids

"% # # In the first place, no costs are
allowed by the common law. They are,
wlth us, creatures of the statute. They
mast be paid in the amounts and in the
manner specified in the statute, # # # ¥

Chapter 84 R. S. Mo. 1929 entitled "Salaries and Fees"
and Article 2 entitled "Fees, payment and disposition of" pro-
vide in Section 1177 as followss

"The several officers hereinafter named,

# % # # % % shall be allowed such fees for
their services rendered in discher:ing
the duties imposed upo. them by law as

arc hereinafter provided, # # # # % % »%

The Constablels fees in general statute are allowable
under the provisions of Section 11777 which provides in parts

"Constables shall be allowed fees for their
services as followss # # & % # & & # # &% «#
For each mlle actually traveled in serving

myprooou..o..o-o--.o$0.10
* W W% B % B W W W

Section 11791 R. S. Mo. 1929 provides by special statute
for particular fees of a constable when going through another
county and returning a prisoner charged with a felony, and readss

"Sheriffs, county marshals or other offi-

cers shall be allowed fees for their services

in eriminal cases # % # # # as followss * *

# # % The shoriff or other officer who shall

take a persca, charged with a criminal offence,
from the county in which the offender 1s appre=-
hended to that in which the offense was committed,
# 3 4 % # % % % # % shall be allowed by the
eourt, lavinz cognizance of the offense, one
dollar and twenty-iive cents per day for every
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day he may have such person under his charge,
when the number of days shall exceed one, and
five cents per mile for every mile necessarily
traveled in going to and returning from one
county to another, and the guard employed, who
shall in no event exceed the number allowed
the sheriff, marshal or other officer in trans-
porting convicts to the penitentiary, shall be
allowed the same compensation as the of ficer.
One dollar and twenty-five cents per day, mileace
same as officer, shall be allowed for board and
all other expenses of each prisoner, # # # #"

CONCLUSION

Our Missouri code provides for a constable as an officer
of the court to serve process and also prescribes certain man-
datory duties connected with sald office which entail gratuitous
service and also a bond for the faithful performance of dutles,

Under the particuler facts stated in yowr request, it can
reasonably be sald that the constable serves the process and 1s
entitled to his fees under the special statute, Section 11791,
supra. We are of the opinlion that the legislature intended an
exception to the general fee statute for constables when perform-
ing this specially ldentified official service of going into
another county to arrest & person charged with a felony.

VWie are of the opinion that the constable in your case is
entitled to fees for a round trip of 5¢ per mile for himself,
plus a round trip of &5¢ per mile for taking charge of the prisoner.
As far as mileage fees are concerned, the total computes the same
as the fee allowed by the general statute which is 10¢ per mile,

Respectiully submitted,
Wi. ORR SAWYERS

Asslstant Attorney-General
APPROVEDS$ |

HARRY H. KAY
(Acting) Attorney-General
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