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RECOHDE* OF DhBDS : 
WHA'l1 I N TRUMENT SHALL 
BE RECO .DED: 

Instruments of writi affecting rea~ 
estate shall be recor ed onl y when they 
have been duly acknow edgedor proven by 
t he grantor named in §UCh instrument . 

I 

April 21, 1939 

Mr . For ! eat Smith 
Circui t Cl erk and Ex-O~f1cio Recorder 
Putnam ounty 
Unionv1~le. Mi s souri · 

Dear Si~1 

T1}1s 1a 1n reply to youra of r ecent datel wherein 
you req~est an official opinion from this dep~rtmant on 
the que~tion of whether or not it is your dutl] as record­
er to r cord a certain aff idavit. a eop7 of w~ch you 
include with your l etter. ~ince the affidav is s o 
long we Jw1ll not cop7 i n fUll here but will g e t he sub- · 
stance qf it, which is as f ollo• sr · 

• 
T e maker of t he affidavit atatea that ~e owns oil 

and ga.s l eas es covering certain lands in your _loounty. He 
sets ou the number of t he leases, th~ form, ~e name of 
the lea or, the description of t he l ands leas -.the date 
of t he ease, and. t he t erm of years for which t he l ease 
is to c nt1nue . He also states that he is th l essee of 
t he min ra~ rights of said l ands. He states t at he has 
paid a aluable consideration tor t hese l eases and that 
they ha e been delivered to ~ and that he 1 now hold­
ing t he as the o-wner. He ala·o states that h has not 
tiled t ese leases tor record for t he reasons hat he i s 
cheeki the des criptions and as soon as they re verified 
he expe ts to pl ace . them on the record. ~he a fiant makes 
the atf davit and a cknowl edges it 1n due f orm. As atated 
above y~ur question is t Are you required to ~cord t h is 
instrum nt? . . 

~e office of the r ecor der of deeds is s~atutory 
and we ~st look to the Missouri Statutes for ~i s powers 
and dut~es. Section 11543• R. s. Missouri, 19~9, refers 
to the ~owera and duties of the recorder of dera•• and ia 
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aa follows& 

"It sha~ be the duty of recorders 
to records Firat, all deeds, mort­
gages , conve7anoes, deeds ot trust, 
bonds, covenants. defeasance•• or 
other instruments ot writing, ot or 
concerning any l ands and tenementa, 
or goods and chattels 1 whi ah shall 
be proved or acknowledged according 
to law, and authorized to be record~d 
in their offiees J second, all paper s 
and documents found in their re­
spective offices, of and concerning 
lands and tenements, or goods and 
chatt els, and whiah were received 
tram the Span18h and FrenCh authorities 
at t he change o~ governmenta third, 
all marriage contracts and certifi­
cates of marr1ageJ fourth, all com­
missi ons and of~icial bonds requir~ 
by law to be recorded in their of fiaes J 
.titth, all written atatements turniahed 
to him for recor d, showing t he sex and 
date of birth of any ah1ld or children, 
the name, business and residence ot the 
tather 1 and maiden name of the mother 
of such child or children." 

Sections 11529 and 11635, Lawa of Mlssoqri , 1933, 
pages seo and 361., require the recorder of da~da to give 
a bond tor the faithful performance of his official duties. 
On the question of what conveyance a.tf ect ing real estate 
shall be recorded, we :f'1nd that Section 3039 1 R. s . Missouri, 
1929, applies and provides as tollowat 

•Every instrument in writing that con­
veys any real estate, or whereby any 
real estate may be aff ected, in law 
or equity, proved or acknowl edged and 
certified 1n the manner hereinbefore 
prescribed, aha.ll be recorded 1n th81 
office of the recorder of the oount1 
1n which such real estate is situated.• 

The purpose of recording such instruments is to give 
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a notict to the world that such a contract e~sts. This 
purpose 1s sta t ed 1n Section 3040• R. s . Missouri, 1929 _. 
wh ich as foll ow.s: 

"Every such i nstrument in writing, 
certified and recorded 1n the mannezt 
hereinbefor e prescribed# shall, from 
the time of' filing the same with the 
recorder for record, impart notice 
to all persona of t he contents there­
of and all subsequent purChasers and 
mortgagees shall be deemed, in law find 
equity, to purchase with notice." 

~ speaking or r e cor ding acta, we find ~he subject 
is treated. in Volume 23 R. c. L., page 170, s~otion 24z 

"The recording of deeds and other 
instruments affecting the title 
to land is purely a system of legal 
institution , a~d not of common righ~ 
or abstract justice. * ~ -a .;!- * * * " 

At section 28, page 174 of t he same Volume, t hle subject 
is also treated as followsa 

ttThe recording acta ~equire all deeds 
and other instrumenta r elating to or 
affecting the title to real property 
to be recorded J and a deed tranSferring 
l and for the benefit of' creditors un­
der an insolvent law nmst be record$1 
the same as any other deed. Onl.y tbe 
original instrument is entitled to 
record, and theref'ore a copy of a deed 
Will not be a.dmi tted to record, eve~ 
though it has indorsed on it a rece~t 
signed . by t he grantor ackno,vl.edging 
tha t he had r ecei ved a deed, of wh.idb 
it was a true copy. for the purpose ~f 
procuring 1t to be recorded. * * * ~ n 

Ref'erring to thi s section we think it is important to call 
particular att ention to the statement that onl~ the original 
instrum~nt is enti t led to record, and therefore a copy ot a 
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deed wi~l not be admitted to record, even· thoUgh it has 
indorsed on it a receipt signed by the grantor and aclmowl­
edging that he had received a deed. 

W• think the ru1e stat ed 1n the foregoing aection 
is very applicab1e to the question whi Ch you ~ave submitted. 
U only the origina1 instl"'Ument is enti t1ed to be recorded, 
then certainly auan an instrument as baa been tendered to 
you for recording would not be ent1t1ed t o be recorded. 

In a peaking o~ our recording a et, we tind that the 
Springtleld Court of Appeal a in Hellweg v. Bu•h, 74 S. W. 
(2d) 89, 93, par. 9, sa1da 

"It is urged, however, that , ~ecause 
the State Lite Insurance Company 
recorded its assignment, and neither 
plaintit.f nor his assignor riled for 
record &n7 assignment of their note 
and mortgage, the State Life Insurance 
Company therefore haa the superior 
equity. Many oasea from other atatea 
are cited in ravor of this theory. An 
examination of thos e oases ahowa , al­
most without exception, that they are 
based upon statutes of those particu­
lar. atatea providing for or requirins 
the recording of aasignments of mor~­
gages . We have no auoh atatute in 
this state. Section 3~9, R. s. Uo• 1929 
(Mo.st.Ann. section 3039, p . 1879), pro­
vides for the recording of all inst~­
ments conveying real estate . The s imple 
assignment of a note or deed ot truat 
securing aame ia not required to be 
recorded, and the recording t hereof can­
not be regarded aa conatruc~ive notice 
of the oontenta ther eof . o * * * * t * • 

W~ find the rule stat ed in Volume 7• A. t. R. at page 
3511 aa followaa 

"An instrument purporting to be a copy 
of an original i nstrument held in trust, 
without revealing ~bing aa to the 
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execution or delivery of t he original, 
if there was one, or giving any infor­
mation a s to where it could be found , 
is not entitled to record, and ita 
actual record is ineffectual to impart 
constructive notice." 

~om an e~ination of t he inst~nt which you have 
submitt•d, it will be aeen t hat t he person whd has made 
the purported oil and gas lease has not signed it or a c­
knowledged i t. The only assurance that t he recor der baa 
that the original instrument has been acknowledged is the 
statement made bJ the affiant . At the most it could only 
be treated aa a sel.t• serving statement. and we do not think 
that it comes up to the requirements of Section 3040 , supra, 
in giving a notice t hat auCh a lease exists . 

Tbe recorder of deeds has some liabilit1 on the bond 
whiCh h' is required to give. The bond is conditioned on 
the f'aiWul per.tormance of his t:£ f1cial acts. An inatru ... 
ment , such as you have enclosed with your request, if it 
is a notice, then it aff'eets the tit~e to the !l'eal estat e 
describ•d therein. 11' such at'tidavi t did not atate the 
truth as to there being leases on the lands described there­
in, then t he titleho~der to the premise• woul~ have a cause 
of action against all parti es who participate~ in the wrong­
ful aot and this might include the recorder of' deeds . 

We t h i nk that was one o.t the purposes wbJ the law­
makers, by Section 3039, supra , required that conveyances 
aff ecting real esta te 8hou.l d not be r~corded untU they 
were duly a cknowledged by the party conveyi ng the r eal 
estate. 

CONCWSI ON. 

~om the foregoing it is the opinion of this depart­
ment th~t ~der the statut e you are not requlr~~td· t o record 
aff1dav~ t a copy of whiCh was enclosed with yo~r request 
and the substance of whiCh is hereinbefor e set out . 

APPRO'ffiD s 

3. E. TitmR 
(Acting ) Attorney General 

T~.B s DA 

TYR:C. \ • BURTON 
Assi stant Attorney General 

the 


