
PROSECUTI~G ATTORNEY: Can be Probation Of f icer without violation 
of Section 18 , Article 9 of the Mi ssouri 
Constitution. 

• 

,r ~./ ------, 

Honorab:le c . H. Skinker 
Judge 18 th ~udicial Circuit 
Bolivar11 Missouri 

Dear Judge Skinkert 

We wish to acknowledge your recent letter where in 
you state as followaz 

"I wish to thank you f or your letter 
of February 21st , enclosing your op­
inion on the sub ject of the e ligibil­
ity of a prosecuting attorney t o s erve 
as a probat ion of ficer in a county of 
leas ~ fift y thousand inhabitants . 

I entirely agree v11 th you that t here 
18 no c onflict in the duties of the two 
officers , and I think as a matter of 
f act in most of the small c ounties tne 
prosecuting attorneys have been perform­
ing t he aervicea whi ch pr obati on off~­
cera are supposed to perform. 

However. your opini on does not go into 
t he question of whether or not a proee­
cuting attorney can be probation off lcer 
without violating the proviaiona of Sec­
tion 18 of Article 9 o! the Conatitu­
tion of this State . 

This Section provideat 
at the same ttme . fill 
offices, either in the 
municipaliti es . ' 

' No person shal l • 
two municipal 
s ame or different 

I~ the word ' county' was substituted f or 
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the word •muni cipal', it would be clear 
that the p rosecuting attorney could not 
properly be Probation Of~1cer, as 1n the 
case of uastings vs . Jasper County, 314 
Mo . , 144, the Supreme Court held that 
a Pr obation Off icer is a County Off i cer. 

I think you will find that Dillon , on 
municipal corporations , and other authori­
ties , treat counties as well as cities 
as municipal corporationaJ or, in other 
worda , that the term 'JilWlic1pal',. as used 
in the Constitution, includes counti ea 
as well as cities. 

And I believe the reason for a Constitu­
tional proviaion of t h is kind would cer­
tainly be as applicable to counties aa 
to citiea. 

I would like to a ppoint some of the proae­
cuting attorneys in thia ludicial Circuit 
Probation Off icera, as the pay ot the 
Prosecuting Attorney's office ia very 
small; however, I do not wi sh t o violate 
thia Constitutional provision, and would 
not want a Prosecuting Attorney to ac cept 
another county off ice if in doing so he 
would violate the Constitution. 

I would be very glad to i:.lave your opillion 
on ~ his question . " 

Section 2021, Laws of Mo . 1935 , page 216, rel ates to 
the t erms of the court of the 18th Judicial Circuit in which 
Your Honor presidesa 

•The circuit courts shall be held in ~· 
eighteenth judicial circuit aa f oll owaa 
i n the county ot Camden, O "l the fourth 
.Monday in Mareh and the third Xonday ill 
OctoberJ 1n the county ot Dallas, on the 
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second Uonday 1n J anuar y . the :fourth 
Monday i n Spril and the firs t Monday 
in September J in the county of Hickory, 
on ~he t hird Monday in April and the 
thtrd Monday i n November; in the leounty 
of" Polk, on the fi r s t Monday i n lebr uary, 
the f ourth !tonda y i n May and the rthird 
Monday in sept ember; in the c ounty of" 
Webster, on the third Li0 nday in J~nuary, 
the second .&Aonday 1n May and the second 
Monday i n September; in the c ounty of 
Wright , on the f ourth Monday i n February, 
the sec ond Uonday in June and the fourth 
Monday in Oc tober . • 

The count i es ment ioned in the above section aa 
bei ng i n the 18th Judicial Circuit are Camden, Dal l aa, 
Hickory, Polk, Webster and Wri6ht, and the 1930 o:ff icial 
eensUIJ g1 vee the population of the above eolmtiea to 
be r espectively, as f ol l owa s 9,142; 10. 541; 6, 430; 
17,8~; 16,148 and 16, 741. All of the abov$ counties 
have • population less than 200, 000 inhabitants. 

Section 18 of Articl e I X of the Mi ssouri Constitu­
tion provi des as f ol lows : 

"In cities or counties havi ng more 
than two hundred t housand i nhabitants. 
no person shal l , at the same time , be 
a state of f icer and·an o:fficer of any 
county, c ity or ot her municipality; 
and no pers on shal l , at the same t ime , 
f ill t\vo munici pal of f i ces , either i n 
the aarue or differ ent municipaliti es ; 
but t his section shall not appl y t o 
notaries public , justices of t he peace 
or oft cers of the .ib1li tia·. " 

ln t he case of Nickel s 0'1 vs . ra t-::r of Ha;rd t n 282 Mo . 
198 , l . c . 203 , the contention of the pl aintiff was that no 
part of the above s ection appl i ed exc ept i n cities or 
eount~ea having i n ex~es~ of 200 , 000 inhabitants. De-
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fendant' 1 s pos1 tion 1 s that the second clauae of the sec­
tion appl ied generally without any limitation as to popu­
lation. The court in holding that the above a~ction 
applied only i n counties and cities h,_ving more than 
200,000 inhabitanta saidl 

"~ question ia not tree tram d1ff lcult7, 
for we are of the opinion that the pro­
per construction ot the aection 1B that 
it appli•• only in countiea and c1t1ea 
having more than 200,000 inhabitant•• 
!hia diapoae_a ot the only question pre­
aented by the ba>iet'a." 

Inanmoh a a Article IX, S.c tion l8, of th' lila aour1 
Conatitu'tion, appliea only to counties and c1t1ea haYing 
.ore than 200 000 inhabitant• and no county or city 
in your Judiefal Circuit haa a population that comes 
within this figure, a detenri1.nat1on of the que•tion as 
to whether the term •municipal• i ncludes count,., aa 
uaed 1n the aaid section. becomea unneceasary for deter­
mination in this opinion. 

We are , t harei'ox·e , of' the opinion that a pro.secuting 
attorney may be appointed probation officer in t he 18 th . 
Judicial Circuit of the State of Mis s ouri without violating 

· Article JX, Section 18, of the Missouri Constituti on. 

APPROVED I 

J. 1:. . fi!toli 
(Acting) Attorney General 
MW sRT 

Res pect£ully submi tted, 

MAX WASSERMAN 
Aaaiatant Attorney General 


