
CRIMI :NJ}L CDSTS: Sheriff is not entitled to ~ileage fees for a 
deputy sheriff for the apprehension of a 
prisoner before conviction. 

March 10, 1939 

Honorahle Forres t Smith 
State !Auditor 
Jeffe~son City. Missouri 

De ar Ltr . Smith: 

F l LE D 

~is 1 a in reply to your reque·st f or an opi nio 
under date o f March 6th, wh i ch r e ads a s f ollpwa: 

"We are s ubmitt ing to you t wo supp~e­
mental criminal cost fee billa fro~ 
Phelps County. M1ss01r1, in the 
above mentioned cases , and would 111.ke 
to have an opinion from your offie~ 
in regard to the State~ a liabilit~ 
for payment of same . We g1 ve you tin­
formation in regard to the i tema l~ated, 
to-wit: 

In Case No . 252~ a complaint was f~led 
against t he defendant 1n Just~.ce off the 
Peace Court in Phe lps County. Missouri , 
and a stat e warrant was issued by rthe 
Jus·tiee and handed to Sherif'f F,redJ C. 
King of Phelps County to serve . 'i'be 
defendant was apprehended outside pf 
t h-e State of Missouri . '!he 11riso~r 
wa ived extradi t i on and was returne~ by 
Sher iff King to Phelps Count y, Mis~ouri . 
The Sherif f has submi tted a r~lie~ claim 
t o the k gjs lature f or mileage andi ex­
pense s 01:.tside of' the St ate i n this case . 
The 1248 ndl es at o¢ per mile listed on 
t he co•t bi ll for Sheriff' s fee s ~ Jus­
tice of t he Peace Court i s f or mi~age 
of the Sheriff fr om Phe lps County. Mis ­
s ouri to the M1s ~ our1 s tat e l ine and 
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return. The 1248 miles at 5~ per mile 
for deputy sheriff fees :1a also mil.e­
age from Phelps County, Mis souri to 
the Missouri state line and r eturn ~n 
aasiating the Sheriff i n the arrest 
and r eturn of s ai d prisoner. The 
624 ~lee at 5~ per mile Sheriff fees 
for prisoner is mileage on prisoner 
from the Miss ouri state line back to 
Phelpa County, )11ssour1. 

In Case No . 2528 the circumstances are 
very much the swne as those in No. 2529, 
except that the defendant escaped jail 
while awaiting trial on the first charge 
and was l ater apprehended i n a .foreign 
state and the Sheriff was again given 
a state warrant from Justice Court and 
went to the foreign state and brou~t 
the prisoner back to Phelps County r or 
trial on a charge of bi'eaki ng jail. 

We desire to have your opinion in regard 
to the State's liabili ty f or payment 
of each of the items listed on t he se 
bills , * ~· " 

Section 11791, R. s. Mo . 1929, partial ly reads as 
fol lowal 

"The sheriff or other officer who 
shall take a p era on, charged w1 th a 
ertminal of.fenae, from the county in 
which the offender is apprehended to 
t hat in which the offense waa committed, 
or who may remove a prisoner from one 
county to another for any cause authori­
zed by law, or who shall have in cua1;ody 
or under his charge any person undergoing 
an examination preparatory to his c0lil-
m1 tment more than one day for transport­
ing, safe-keeping and maintaini ng any 
such person, shall be allowed by the 
court , having cognizance o.f the offense , 
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one aol l ar and twenty- l'i ve cents p~;;;r 
day for every day he may have such 
person under his charge, when the 
number of days sha·ll exceed one • and 
five cents per ~ £2!: every mile 
necessarily travel ed .!.u going !,2.!.!l£, 
returning from .2.!3!. county ,!2 another, 
~ t..ll!, guard employed, ~ sh&ll in 
n2 event exceed ~ number afl:Wed ~ 
eheriff, marshal .5£ other Of ·1 er JJl 
transporting c onv!c\f ~ the peniten­
tiarX• shal.l a allqred ~ .umt. .sua­
penaation A! ~ off icer. 

Under th1a part of the section the teea are allowed the 
sheriff who shall take a person charged with a criminal 
otfenae before conviction tram one county to apother . Under 
this section, he is entitled to 5~ per mile golng and r eturn­
ing from one county to another . It will be noticed under 
t his section tha t the guard employed shall• in no event, 
exceed the number allowed for transporting convicta to the 
penitentiary. 

Section 11791, R. s . Mo . 1929, also partially reads 
u f ollowss 

"'fihen three ox· more convicts are being 
taken to the penitentiary at one ti~, 
a guard may be employed, but no guard 
shall be empl oyed for a leas number of 
convict-s except upon the order, entet'ed 
of' record,. of the judge of the court in 
which the c onvic t i on was had, and any 
additional guards employed by order of 
the judge shal l • in no event. exceed one 
for every three prisonera; * * " 

Under thie part of Section 11791. the number of guarda 
t hat are al. l owed o ly applies to the taking of prisoners 
aft er cohviction. It will be noticed under th~ part of the 
section that no ex~a guard shall be employed for a leaa 

number than three convicts, except by the ord~ of the judge 
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of the eourt or r eeord. This part ot the section only 
a pplies to the taki ng of convicta to the pen1tentia17 atter 
conviction and does not app l,. to the facta of the caae 
aet up 1n your request . Under the f acta i n tl!le cue set 
up in ybur requeat ~ the tee a claimed b:r the alj).er1!t accrued 
before eonv~ot1on . 

Section ll7t~l. l\. . s . Uo . 1~9, part1.al.1.y provides & 

" ~ -st the sum of f ive cents per mil e 
fore ach mile t raveled , whil e being 
take n t o the pen1tent1at7• shall be • 
allowe d to the s h eriff ~o cove r a ll 
expenee s of each convict whi l e being 
taken to the pen1tent1aryt * * .,. " 

'l'hla aect1on providea a pa,ment of 6~ per mil• l'or each 
mile t~veled while being t aken to the penitentiary to 
cover aJ,l expenseJS of each convict . Under th1a part ot 
the aect1on. the aheritt 1a allowed 5~ per mUe fran the 
place of ap rehend ing the prisoner to the plaqe ot coa• 
f1nement. ttbere 1a no p rovlaion 1n Section 1 ](791 tor the 
allowan~e or the uae ot a daput:r aher1tt 1n t}le taking . of 
a pr1aoner from one count7 to ano~er before donv1ct1on . 
Under the facta state d 1n your requaat. the aber1tt himael~ 
ia ent1 tled to 8:58 m1lea traYeled at 5j( per mj,l.e, alao he 
is entl tled to the tees of 5~ per m1le f or thfJ upkeep of 
the pr1.oner t'ran the atate 11ne back to the dourthouae 
ot Phelps County • thi s being the ~••• allowed under oaae 
No . 252$ .. The a ame rul.e a;> plies t o c ue llo . 2529 which 
would allmr the ahertrr 6¢ per mile from the count,. aeat 
to the atate l i ne and r e turn to the eounty ••~t with the 
pr1aone~. There 1& no p:rov1a1on for the ua e o' a deputy 
aher1tf' 1n S.ct1on ll791, supra• under th.e f&Cit.l 1n thi a 
caae. The eher1tt ia a lao all.owed b~ p r rui le 1· or the 
upkeep of the pr1aone~ f rom the at to line back to t he 
cotmty ••ut a£ Pbelpa County. 

N~here in See tion 11791• R. s ~ Yo. 1929• can any 
authorisation be pointed to al.l olrlng a f!Uard for t he ap"'re­
hena1on ot one prisoner ~fore eonv~eti on-

The tee a of aher1.tf a are apec1t1cal l 7 aet out in cr1m1• 
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na l mat ters under Sect i ons 11791 and 11792. 

Unless the authorization of any f ees is set out in the 
two above aect i~ wh ich apnlies to cri~al matters only. 
it woul<l be unlaw1'ul to allow any other fees. 

Section 11793 , R. s . ko. 1929, reads aa follows& 

"No sheriff or ministerial of i'iceJ" 
in any criminal proceedinb shall be 
al l owed any f ee or fees for any ot her 
ser vicea than those i n the t wo pre­
ceding s ections enumerated• or f or 
guards not actually empl oyed . " 

CONCLUSio:tl 

In view of the above authorities, it 1a the opinion 
of this department that the aher11't ot Phelpa dounty is en­
titled t~ 5~ per ~le aet~y traveled from the county seat 
of Phelpa County to the at ate line and r e turn to the county 
seat. Also, t he aher1f ft under the above authqrities, is 
entitled t o 5~ per mi l e for the upkeep and expenaes 1nvolTed 
in br inging t he prisoner from the atate line back to the 
count y seat of Phelps County. 

I t is f urther the opinion ot this department that under 
the fact• se t out in your reques t. which is an apprehension 
before conviction, the sheriff 1a not entitled to mileage 
or fees t or a deputy sheriff aa a guard. 'ftlis a pplies to 
ease No. 2628 and cue No. 252~ . · 

Respectf ully submi t t ed, 

;, • J . !:>UluJ:: 

AP.t-'H OVED ~ 
has i s t ant Attor•ney Gener·al 

J. w. h~"tNGTON 
(Acting ) Attorney General VIJ B : RT 


