
CRIMINAL COST< State Highway Patrolmen are entitled 
to witness fees when the trial is held 
more ~han five miles from ~heir place 
of residence and are entitled to the 
same fees for the ~ransportation of 
prisoner as allowed the sheriff or 
any other officer. 

February 10. 1939 

· ~ 
"'")/J -------

Hon. For rest S~th 
State ~uditor 
Jetfer*on City, Mi s souri 

Dear s~rz 

FILE D 

fj 
we are in receipt ot your request for an opin­

ion, under date of February 8th, 1939, which reads ae 
f ollowaz . 

"We are in receipt of a Coat bill 
tram Clinton County 1n the case, 
State vs. Pope , 1n which a number 
of Hi ghway Patro1men were used as 
witne~aea and charged mileage and 
t heir witneaa fees rro.m Jefferson 
City. Thia fell ,ow, Pope was cha;t-ged 
with rcbb ing a bank which had nothi ng 
at all to do with enforcing t he high­
ways. 

"I am enclosing a letter from the 
Deputy Circuit Clerk of Clinton 
County showing t he comment of Ju~ge 
Bridgman, Circuit Judge question• 
ing t he right of Hi ghway Patrolmen 
to charge mileage and witness fees 
i n testifying as state witnesses. 

"I would like an opinion from yo~r 
department as to whether Hi bhway 
Patrolmen can legally charge wit­
ness fees and mileage 1n criminal 
cases." 

section 13,Sesa1on Laws of Missouri, 1931, 
page 2~fi, states as follows: 
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* * "The members o£ t he patrol 
shall have t he powers now or hereaft er 
vested by law i n peace officers except 
t he serving or execution of civil process . 
* * * * * * • * * * * u * * * * ~ * * " 
sect i on 11, Session Laws of Missour i , 1~31, 

page 2~4. states as f ollowsz 

* * "All fees for the arrest and 
transportation of persona arrested and 
wi~neases 1 fees for members of t he patrol 
shall be t he same as provided by law for 
sheriffs and shall be taxed and coll~eted 
as costa and paid into the stat e treasury 
as provided by law. * * *" · 
The ~ees a~lowed the sherifr are set out in 

aectior15 11791-:-2; R. S. Miss ouri . 1929 , and are t oo 
l engt hy to a~t out i n t his opinion . 

State Hi.~way Patr olmen. when acting as wit­
nesses~ onl y are a llowed t he same fee as a witness . 

Section 11?98 , R. s. :1ssour1, 1929 1 r eads 
as follows : 

"Witnesses shall be allowed f ees for 
t heir servi ces as followsJ For attending 
any court of record, reference, arbitrat­
ors , commissioner, clerk or coroner, at any 
inquest or inquiry of damagea, within the 
county where t he witness res i des , each day , 
$1.50. For like attendance out of t h e coun~y 
where witness r esides, each day , 02.00 . Por 
traveling each mile i n going to and return­
i ng from the place of trial, . 05. " 

Section 3837 R. s . Mi s souri, 1929 , wh1ch 
prohi bita an officer, appoi ntee or employee holdi ng 
a state, county, t ownship or municipal office, in­
cluding police officers and policemen, from clatm-

-...... 
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f ees in cr!~nal eases, is also governed by the pro­
vision t hat reads as follows: 

~ * *"Provided• t ha t t he pro­
visions of t his section shall not apply 
to any officer who i s a witness in any 
case where t he r e s idence of such officer 
is five miles from t he place where the 
trial or coroner's i nquest i s held, or 
where t he g r and jury i s i n sessions *" 

By t his provision whi ch covers state offiee r s , \Vhich 
would be a h i ghway patroLman. t he pr ovision of t h i s 
section wo .. l d not apply where t he officer is a wit­
ness i n any case where th~ residence of such officer 
is five' miles from the place of t he t rial . Thi s aection 
should be construed that mileage in t he case of police 
officers should be c omputed from t he olace of residence 
to the place of trial. 'lnd r eturn to the pl~ce 1 0f 
r e sidence. 

It will be also noticed t hat under seetion 
11. Se ssion Laws of 1931, pa ge 234, that t he heces•ary 
expense s of t he members of t he patrol in the perform- . 
ance of t heir dut ies &hall oe paid by the state when 
such members a r e away from thei r places of residence 
or from t he d istrict to whi ch they are assigned, sub­
ject to t he approval of t he Commission . 

In r eadi ng t he t wo sections toget her . t hat 
i s section 11, session Laws of ~isaour1, 1931• page 
234, a nd section 5837 R. s . Ui s souri, 1929 , t he patrol 
officers ahould only be a llowed mileage in t he caae 
from t heir place of ree1dence to t he pl ace of tria l 
and t heir r e turn and not from any other place i n the 
state. 

The dut1ea of t he Prosecut ing Att or ney, and 
t he Jud; e of the trial c ourt 1n cer tifying a tee bill 
ia aet out in section 38,4, R. s. Mi s souri, 1~29 , 
wh ich ~eads a a ~olLowez 

' • I 
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~en a fee bill shall be certi­
fied to the -state audi~o~ for payment , 
the certificate of the Judge and pros•­
cuting attorney. sha~l contain a state• 
ment of the following t'aetat That 
they have strictly examined t he bill Gf 
costa; that the defendant was convicted 
or acquitted, and if convicted, the n•ture 
an~ extent of punishment assessed• or the 
cause cont inued generally, as the eas• 
may be; that t he offense charged is a 
capital one . or punishable sole~y by ~­
prisonment in t he penitentiary. as t he 
caae may beJ that t he services were ren­
dered tor \'lhioh charges are made• and 
tha.t the fees charged are expressly autho­
rized by law~ and t hat they are properly 
taxed against the proper party,. and t hat 
the fees of no more t han three witnesses 
to prove any one fact are a~lowed. In 
cases in which the defendant is convicted, 
the Judge and prosecuting attorney shall 
certify, in addition t o t he foregoing 
facts. that the defendant is i nsolven1;, 
and that no coets charged 1n the fee bill, 
fees for bG&rd excepted, were incurre~ 
on the part of t he defendant." 

In that section it will be noticed the cert1f f.cate of 
the Juc:JSe and prosecuting attorney a:ha.11 contain a 
ata.tement showing that t he fees charged ·are express-
ly autbPri.zed by law. and t hat tihe .fees of no more than 
three wdtnesaea to prove any one fact are all,wed. It 
1e diselretionary with t he judge of· t he trial eourt to 
ltm1t the payment of t he costs of more t han three 
witne•s~s to prove any fact. but mor e than t~ee 
w1tneases may be used i n t he proving of any one fact 
but onlr the witness fees of three witness-es ~ould be 
allowed as coat s 1n the fee bill for t he pr oving ot 
any one fact. 

. .... -
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It was so held in the case of state ••· Mahan. 
267 s. w. 866• 1. c . 867• where the court said: 

"It 1a claimed the oourt erred in 
refUsing to allow t he defendant to introduce 
more than three witneaaea as t o t he r eputa­
tion of Uelton for being a dangerous charac­
ter. It is true the court baa no right to 
limit the number of witnesses which t he def­
endant may summon in his behal.1'. State ex 
rel~ v. Gideon. 119 Uo. 94. 24 s . w. 748. 
41 Am. St. Rep. 634. Section 419'!>• R. ~. 
1.919• does not limit the numb'r of witnesses 
which may be produced in prool' of an,. spe­
cific facta. but simply limits t he aasess­
ment of coats in such case.• 

CONCLUSION 

In view of the above authorities. and especially 
the Hi~hway Patrol Act., which atatea that the"members of 
t he pa~ro1 shall have the powers now or hereatter vested 
by law in peace officers. exeept the serving ~r exe­
cution of civil proceaa"J and. also. since the High­
way Patrol Act atates. "all fees for the arreat and 
tranap~rtation of persona arrested and witneaa feea for 
member~ of the patrol. shall be the -1Jame as provided 
by law for sheriffs and shall be taxed and co~lected 
aa coats and paid into t he state treasur y as provided 
by law•. the Stat e Hi ghway Patrol would be entitled 
to the same fee as t he sher iff whi le acting as an 
office~ and also the same feea as a witness . 

It ia turther the opinion of t his de~tment 
that mileage Should only be computed by t he State Hi ghway 
Patrol as a peace officer. from t he place of apprehension 
of the ~efendant without a warr~nt to the place of trial. 
and if the State Highway Patrol ie acting mer~ly ~• wit- · 
nesaea they are on~y entitled to l eage from the place of 
r esidence of t he witness to t he place of trial 
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and retilrn t o the place of residence,where t he tr·ial 
is held more than flve miles .from the place of rea1-
dencer and regular witness fees. 

Respectfully submitted, 

W. J . BURKE 
Assistant Atto~ney General 

UPROW~I 

jl WI BUFFINGTON 
(Acting ) Alilior.utty Generu 

WJB: RW 


