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) Circuit Clerk in issuing fee bills for 
) costs should include t herein a-11 casta ·. 
) of case including j urors' and witness' 

CLERKS OF COURTS -
COSTS 

) fees, sheriffs' costs etc . If plaintiff 
) deposits a n amount f or security of costs 
) a nd the eame is not sufficient to i nclude 
) all costs of case the plaintiff if he is 
) losing party can be requ ired to pay the 

Hon. John E. Short 
Circu i t Cl er k 
Ray <.,ounty 
RiChmond, Missouri 

Dear Sir: 

) difference. Fee bil ls, and executions 
) thereon can be issued up to or during 
) such time t hereafter as judgment for costs 
) might be revived. 

W~ have rece i ved your letter of 
reads as tollowa a 

1 2nd , wh ich 

"In t he matter of issuing fee bills f or 
coats i n civil cases , there seems to be a 
q~eation as to \the t her the Circu i t Cl erk 
ci issue t he fee bill for h is coats or 
i elude t he costs or t he caae i n t he fee 
b 11, that is t he witnesses~ sher i ff's 
costa. or an;y that might accrue . 

•under section 11785 R. s. 1929 1 it ment~ona 
tnat •The r emedy of officers for their f ees 
ia by fee bill. ' Does t hat mean t hat the 
c~erk i n issuing a fee bill f or e osta in a 
c~se shal l i ncl ude anot her cost othe r t han 
h~s costa? 

".A!nother question is , where t he r'iling fee 
of t 6. 00 is paid t he clerk and aft er the 
case is in court t her e is by order of c ourt 
a ~.00 fee for security f or c osts paid t he 
c1er k by t he Plaintiff and t he Plaint i ff l ooses 
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his case , and i n case t he coats or 
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more than · the $66.00* can the clerk 
collect more than the 56.00 or is the 
amount of $65.00 all he can get because 
the security was put u p for co~t s . Oan 
a fee bill be issued for the rest of the 
costa against the plaintiff. 

"can a clerk iesue a fee bill f or coats 
after three years have elapsed since t he 
judgment was r ender ed. 

* 

\Ap.s. Where t he Cl erk prorates t he anount 
'that he bas and cannot collect tb.e full 
ipnount shoul d t he proration i nclude a,ll 
parties Who are entitled to a fee or use 
t he amount collected for officers of the 
court only. rr I 

The firs t question you ask is whether a clerk 
of a Circu it ~ourt can or shall incl ude costs other 
than h is own i n a fee bill such as wit neast fees and 
sheriff's costs . 

section 11776 K. s. Missouri , 1929, ~kes such 
a requirement of cir cuit cl erk ' s , This section r eads 
i n par~ as f ollows : 

"The several officers here inaf t er named, 
and jurors and witnesses , ahal l be allowed 
such fees for t heir servi ces rendered in 
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di sch arging the duties i mposed upon 
them by law aa are he r einafter pro• 
vided, and t he clerks of t he courts 
of record and the presiding offi~e~s 
of courts o£ i nf e rior jurisdi ction shall 
strictly examine the aee~unta of all 
fees accruing during t he progress of 
any . civil suit pending i n t~e~ said 
court a, and shall correct the same if 
wrong in any manner 1 and shall thereupon 
enter the amount thereof upon their fee 
books, and t he said clerk and the other 
officers before mentioned shall a f ter 
t e term of t he court at or befor e wh ich 
the aervieea were rendered, i f requi r ed 
by t he party entitled to feea , certifl 
a fee bill of such services and deliver 
t he same to the sheriff or other officer 
of t he pr oper county charged by law with 
the se~vice of execut ions , who shall 
proceed forthwith t o collect t he same ; 
and i f the person or persona and t heir 
sureties f or coats properl y chargeable 
with such fees shall negl ect or re~se 
to pay t he amount there~f, and costs 
for issuing and servi ng the same, with­
in t h i rty days a f ter demand of said 
sheriff or other officer aforesaid, the 
aame shall be levied of the goods and 
chattels, moneys and e f fects of sueh 
persona or t heir sureties , in the same 
manner and with like effect as on •n 
e xe cu t i on; * " 

ction 11789, rt . s . Mo. 1929 and ¢ontained 
in the ~ame article as is 11776, supra, provides what 
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fees sheritfa shall be aLlowed for their services . Con­
sequently the feea of sheriffs are i ucluded with i n t he 
meaning of sect i on 11,776, supra, and are to be i ncluded 
by the Circuit Cl erk i n making up h is fee bo~s . 

All of t he fees and costs ~nt!oned tn section 
117?6 are to be entered on t he Circuit Cl erk ' s books and 
as sta~ed in said statute each Circuit Clerk ~hall " if 
requir~d by t he party entitled to the fees ce~tify a 
fee bill of such services " and deliver the same to the 
sheriff or officers for collection . · 

Therefore , in answer to t h is question it i s quite 
apparent that the CirQU1t Clerk should inelude witness ' 
fees and sheriff costs together with his own allowable 
coats ~n making up fee bill~ . 

Your second question can be stated i n t h is 
form: Suppose a plaintiff pays a five dollar f iling 
fee anct deposits an additional fifty dollars for security 
of cos~s , making a total of fifty• five dollar$ paid to t he 
Clerk. If the total costa for which t he plaintiff mi ght 
become liable should amount to ~1xty-five dollars, can the 
ten do~lara be collected from the plaintiff. 

Section 1238 R. s. wo. 1929 provides that under 
certain circumstanees a plaintiff may be requ i r ed to g ive 
a cost bond or make a deposit, t h is sect i on reads as fol­
lows: 

"If, at any time after t he co~ncement 
of any suit by a r -esident of t h is state, 
he shall become non-resident, or i n any 
case t he court Shall be sat i sfi ed that 
any plaintiff is ur~a"..>le t o pay t he coats 
of suit. or that he i s so unsettled aa 
to endanger the officers of the court 
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with respect to their legal demands• 
the court shall, on motion of the d•f­
endant or any officer of t he oaurt 1 
rule the plaint i f f , on or before t h• 
day in such rule named, to give securit y 
for the payment of the costs i n sucb 
suit; and if such pla i ntiff shall fail, 
on or before the day in such rule n~ed , 
to file the undertaking of some respons ible 
person, being a r esident of this state, 
whereby he shal l b ind himlJel f to pay all 
costs which have accrued or may accrue 
in such action, or deposit with the clerk 
of the court i~ which said su i t is pendi ng 
a sum of money sufficient t o pay all costs 
that have accrued or w~ll probably accrue 
in t he case, subject to be increased at 
any time whenever t he court may deem prop­
er and by its order require, t he court 
may, on motion , d ismiss t he suit ~e~s 
such undertaking shall be f iled or sum 
of money be deposited before t he motion 
is determined ." 

It will be observed that after t he original 
deposlt is made t he plaint i ff may be r equired to in­
crease the amount if t he court deem it proper ·te so 
order. \Vhether or not the amount of t~ bond is to 
be increased, however, is a discretionary matter with 
t he court • . 

The statute saye t hat "whenever the court may 
deem proper and by its order require" the amount of 
deposit shall be increased . In other wor ds, the intent 
aeems t~ be that the plai ntiff Lhall pay all costa 
that zn!ght be adjUdged against h1m whether t he original 
deposit is large enough to cover t he ~e o~ not. 
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Neithe~ t h is statute nor any other state s that t he 
plaintiff shall be liable only t o the extent of t he de­
posit , whatever it shoul d happen to be . The eff ect 
of t his statute is t hat t he ori &inal deposit requ ired 
might Qe too low, in w• ieh event t he court may increase 
it. The only purpose in i ncreasing it would be to in­
sure t he payment of all t he costs which mi gh t be assessed 
a gainst t he plaintiff and not that t he plaintiff should 
be liable only tor any ~ount which he might deposit 
as security for costa . 

We also oall your attention t o seotion 1242 
R. s. Uo. 1929 , Which reads as fol lows: 

"In all civil actions , or proceedings 
of any kind, the party prevailing aha~l 

·reeover his coats against t he other party, 
except in those eases i n wh ich a different 
provision is made by law. " 

This section states t hat 1n all civil actions t he party 
prevailing shal.l "Ntcover his costs from t he other party. " 
This section does not say a part of the cost s , or the 
amount of any deposit t he court might require~ but says 
"his cQats" . Th1a necessarily means all of the costs. 
We conclude then that t he plaintiff is liable f or ~~e 
payment of the t en dollars and coats wni ch is over and 
above the amount deposited by t he plaintiff and that 
the s~e ca n be collected rrom the plaint iff. 

You stat e your next question i n t he f ollowing 
langua&e & "Can a clerk issue a f ee bill f or costs after 
three years have elapsed since the judo~ent was render ed?" 

Section 11776. supr~ states t hat the eiv11 
officer~ and jurors, and witneaaea, shall be allowed such 
fees for their eer.1ees render ed as provided by law, and 
the clerks of t he c ourts of record shall stri ctly examine 
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t he accounts of all such t ees accruing· during t he progresa 
or any ~iY11 suit pending l n their said court~ and such 
clerks rahall thereupon enter the amount thereof upon 
their f'e books" . This section further provides that sa id 
clerk •ahall, after the term of the court at or bef ore 
whiCh t he ser vicea were rendered, if r equired by t he 
~arty entitled to fees , certi fy a fee bill of such ser­
vices ~d delive r the Bam$ to the aheriff or other of• 
ticer ot t he . proper coUnty charged by law with the ser­
vice ot executione, who shall proceed forthwith to collect 
t he saa." 

In this connection we again quote section 1242, 
supra, reharding t he liability tor costa 1n civil suit . 
This section ia as followa: 

"In all civil actiona, or proceedings of any 
kind , the party prevailing shall recover hi s 
coats against the other party, except i n t hose 
cases i n which a different provision is de 
by law." 

The etfect of the above section is that when one 
party to a suit is aucceaaful, a judgment f or the costa 
is rend~red in his favor at t he same time agaipst t he 
losing party to t he suit . In tlie case of McCrary v. 
Mic~l, 109 s. w. (2d) 50, t he St. Lou is Court ot Ap­
peals reveraed a judgment for costa and said: (l. c . 53) 

"It follow•• t herefore. that the ju~nt 
of t he trial court 1n ao far as 1 t ta.xea 
t he coats against the estate ehould be 
reversed and the cause remanded to t he 
circuit court. with nirectiona to .tax the 
coats aga inst the unsuoceseful contestants. 
and 1 t is so orde:-ed." 
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Since a Judgment f or coats is rendered against 
t he los~ng party and the prevailing par t y is entitled 
to reco.er such ~oats by execution after requesting 
t he isahance of a tee bill by t he Cireuit Cl erk, we be­
lieve t hat section 886 R. s. Mo . 1929, ia t he appli­
eable a~atute with r eference to the time during which 
a fee b~ll and exeeution thereon mi ght i s sue. Section 
886 R. S. Mo. 1929, reads as follows : , 

l 
~ery judgment, order or decree of any 
edurt of record of t he United States, 
o~ of t his or any other state, territory 
or country, shall be.. prea~d to be paid 
and satisfied after t he expiration of ten 
years from t he date of the original rendition 
t hereof, or if t he same has been reviTed upon 
personal service du l y had upon the defendant 
or defendants t herein, then after ten years 
from and after such r evival, or in ease a 
payment bas been made on such judgment, order 
or d•eree. and duly entered upon the record 
thereof, after t he expiration of ten Jears 
from the last payment so made , and afte r 
t he expiration of. t en years from t he date 
of t he original rendition or revi val upon 
personal se~vice, or from the d·a te of t he 
last payment; such judgment shall be con­
clusively presumed to be paid, and no 
execution, order or process ahall issue 
thereon, nor shall &nJ auit be brought, had 
or maintained t hereon for any purpose what­
ever." 

It follows, therefor e. that s ince t he judgment 
tor costs rendered the prevaili ng party i n a civil act~n 
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ia a judgment, order or decree of a court of record 
that t~e same shall be presumed to be paid and satis­
fied a~ter the expiration of ten years from t he date of 
the origina.l rendition t"le r eof or after any period 
during which the same might have been revived and that 
t he iaabance of a ~ee bil~ and execution thereon can 
be accompl ished during auch pe~iod the same aa i n con­
nection w1 th any other judgment . '.&.'he fact th•t t here 
1a a judgment for coats rendered which 1a in t he nature 
of a Judgment 1a fUrther b~ought out by t he ease of 
Garner •· Hays. 3 flo. 4:36. Ln t hat eaae t he ' la1nt itf 
bad recbvered a judgment against the def endant f or h is 
debt and coats. The defendant paid t he debt recovered 
but r ef\taed to pay the cos t e . ·Arter the exp1Jration 
of a year a nd a day from the rendition of the judgment 
t~e plalnt1ff caused a eeire taciaa to be issued out 
t o revife t he judgment for coats and the cour~ held t hat 
the jud~ent for coats could be so revived. The court 
said& 

"Only such coats as were l egal and proper 
could have been recovered. under t he or i g inal 

· judgment, and such only are recoverable by 
execution on the judgment as revived . * * 
A judgment tor cos ts generallf is good . 
* * * * * * * * ~ ~ * * * * * * * * * * * 
Upon the whole, there~ore. t he circuit court 
did right 1B refUsing to quash the scire 
faci as, and giving ju dgment as to the coats 
recovered in the original su it, and its judg­
ment ia t her efor e affirmed, with costs,. " 

~n your next queat 1on you ask whether • clerk 
when he cannot collect the fUll amount or eoate should 
pro rat-. the amount he doea have on band with all of the 
parties ent itled to fees . It is our opinion t hat the 
clerk ahoul d pro rate such fum a among all parties en­
titled to t eea, 1nelud1ng yourself, the aher1tt, wit­
neaaea •nd Jurora . There is no atatu~e in th1~ atate 
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whi ch glves any or the se re rsona a prior claim to any 
of t he deposits on hand or amounts coll ected £or the 
payment of cost s . None or the appellate courts~ aa 
far as we have been able t o determi ne have ever passed 
on t hiQ questlon~ but s 1nee the l aw does not ~ive any 
prior qlai ln to anr of such part ies, it i s only equitabl e 
and ta~r t hat the same sh ould be pro rated . 

AP?ROVED : 

w. J. BuRKE 
( l',ctlng ) Attorney General 

JFA zRW 

RespectfUlly submit ted, 

J. F . ALLEBACH ... J 
Assistant Attorney General \ 


