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COMMISSIOillh:R 0~ LABOrt : Has power to administer oaths or 

affirmations , to examine witnesses where he finds them 
ano to take ana preserve evioence , a~l provioed Commis ­
s .oner request information relative to his duties . ~ucn 
evioence inadmiss~ole in criminal prosecution except as 
admission . 

October 24, 1939 

Mr . Earl H. Shackelford 
Commissioner of Labor and 
Industrial Inspection 
Jefferson City• Missouri 

Dear Sira 

.,. ___ ~- ----1 

r~ I . ;·- ;-.. I 
r' L i' ! : • 

·-·· ··" I 

We are in receipt of your request for 
o~ opinion dated Se p tember 21 , 19~9. which ia 
i n the following t erms: 

"The aueation does t he Commis ­
sioner unde r t he provisions of thi-s 
section r£ve t he power to hold 
hearings and examine -witnesses i n 
an effort to ascertain or secure 
definite i nformation as to whether ' 
or not t here has been a viol ation 
of the'~~ovisions of the labor laws 
of Missouri • and may such evidence 
be us ed in the prosecution of 
violations?" 

There are two statutory methods by which 
t he Commissioner of Labor and Induatrial Xnspection. 
hereinafter referred to aa t he Commissioner, can 
ob t ain information. 

One is provided by Sections 13184, 13185 
and 13186, Articl e II, Chapter 95• R. s . Missouri, 
192~, Ho. St Ann. , pages 4766 and &767 . Section 
13184 in part provideaa 
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"The COllmlissioner * * * is hereby 
directed to collect information • 
* * ~ to carry out the ob jects o~ 
t he department as set forth in aea­
tion 13179• and i s hereby authori­
zed to f urnish suitabl e blanks 
* ·!'!- -1:- -i~ • " 

section 13185. in part provides& 

"lt ahall be t he duty of every 
OWil£I' ~ * * o of any factory. 
foUDdry or mach ine shop or other 
manufacturing establishment ~ * * 
to report annually. ~ * * to the 
commis sioner * ~ *·• 

Section 13186• i n part provides& 

"The commissioner * * * ia hereby 
authorized to f urnish suitable 
blanks to t he owner. * * * to 
enable said owner~ * ~ * to intel• 
ligently compl y with the proviaiona 
o f Section 13185 of t h is art1eleJ 
and any such owner * <~:· * who shall 
negl ect or r efuse to comply with the 
provisions of t h is article, or shall 
untruthfully answer any question or 
questions put to him b y t he Commis­
sioner, in a circular or otherwise 
1!!_ rur ce of the _Rro_visioll_! of 
sections 13184 and 13185 shall be 
deemed -q~lty o"£ a misdemeanor. * * 
* *·" (U derscoring oUPa) 

Sec tion 13186 by ita terms is in aid ot 
Sections 13184 and 13185 . 

The other method by which the Commi ssioner 
can obtain i nformation. and which is t he sttbject of 
t his opi~ion. i s provided by Sections 13181 and 
13183, Article !, · Chapter 95, R. s . Missouri, 1929. 
Mo. St . Ann.~ pages 4765 and 4766 . 
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Section 13181• i n part provi des & 

• The commi ss ioner shall have power 
to adminis ter oaths or affirmations, 
t o e xn· i :ne wi tnesses and to take 
and preserve evidence; * * ~. · 

The ex t en t of the power given by Section 
13181 is measured by the extent to which it can be 
enforced. 'lhe pol'fer of subpoena to compel the 
attendance of wi tnes se~s is an inherent power of 
co1ta (St ate ex. rel. Rudolph v. Hyan. 327 1!o. 728, 
~8 • W. (2d) 717). and not an inherent power by 
t he common l aw of said commis sioner . I t follows 
that the onl J ~ay in which t h e Co~ssioner can be 
gi ven t he power of subpoena to compel att$ndance 
of witnesses is by statut e . Section 13181 does not 
do so . 

The power of s ubpoena in Article I I I of t he 
s ame chapter 95 containing t he labor laws waa by 
Sec tions 13199 and 1~200• Bo. St . Ann., pages 4772 
and 4773, expressly given t o t he Bonrd of Mediation 
and Ar bitration. A statute directing a t hing to be 
done by a s pecific off icer or body (sa i d Board) 
implies that it shall not be done by a different of­
f i cer or body (sai d Commisaion).J 25 R. C. L. page 
229 and cases cited; 59 c. J . page 984 and cases 
ci t ed . 

1·:e believe that if t he Legislature had in­
tended for the Commiss ioner to have the power to aub­
poena wi t nesses, it woul d have made an express grant 
of said power to him also. as i t d id in the case of 
t he board of Mediation and Arbitr ation (See in Re 
Kl e in, 245 N Y S 486• 487, 138 !Usc. 282 ) •. 

Moreover, the grant of s pecific powera and 
met hods in secti on 13181 i mplies t he int ent of the Leg­
islature t oward the exclusion of other powers and methods , 
and tha t i s particularly eo because said section 13181 
is c reative, introducing a new rule . 2 Sutherland 
St atutory Construction (2d Ed.} pages 919, 920, Sec-
tion 492; page 916 , section 491 . 
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Upon t he foregoing authority. in our vi ew, 
the Uo~saioner can a~ister oaths. ex~ine wit­
nesses and take and preserve evidence. but . 1n the 
sens~ of compelling t he attendance of witneases he 
cannot "h ol d hearings" . 

However, Section 13183 , h . S . J.!i ssouri, 1929• 
Mo . ~ t · Ann. page 4766 , provides: 

"Any owz:u~-r, opera tor • manager or 
lesaee of any mine , factory , work­
s hop• warehouse , eleva tor, foundry, 
machine shop or other manufacturing 
establishment , or any other employ­
er of labor, or agent or employe of 
such owner, operator, manager or 
l essee , who shall reruse to said cam­
missioner , when requested by him, any 
statistical or other information re­
l~tive to his dutie s which may Se-rn 
their possiiiion or under their con­
trol, shall, for every s uch neglect 
or refusal, be deemed guilty of a mis­
demeanor , ~d &hall, on conviction, be 
fined i n a sum not less t h an t wenty­
five noB more t han one hundred dollars . " 
(Under scor ing ours) . 

The location of said aection 13183 in t he 
l aw, being but one section r emoved f r om Section 13181, 
is one circumBt~nce s howing it referred to Section 13181 
and is intended by the Legislature to aid t he Commis­
sioner in t aki ng evidence under t he authority of Section 
1318~ . Unless this i s true, Section 13183 would be un­
necessary and virtually meaningless , becau$e t he other 
aut hority of th e Commi s sioner to obtain inrormation, 1n 
said Section 13184, by furnishing blanks, is aided by 
Sectlon 13186 , which particularly refer s tG i nformation 
obta1ned 1n circulars, in blanks (by Section 13184 ) or 
i n reports (by Section 13185) . It is not presumed t hat 
t he Legislature i n tended any par t or a statute to be 
without meaning. 2 Sutherland Statutory CQnatruction 
(2d) page 919 • Section 491. I t is t o be presumed t hat 
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t he Legislature intended every section of the act 
to have a meaning and to be effective . Stat e v. 
Dau,ea (1929 ) 1 14 s . \"1 . (2d) 990, 1000. 321 Mo. 1126 . 
Iri the light of the foregoing principles, we be lieve 
Secltion 13183 has the effect of aiding the Commiss ioner 
in enforcing t he rights granted by Section 13181. 

Said Section 13185 does not grant the power 
of eubpoena to c ompel attendence of witnesses at a 
hearing. Lacking that power t he Comm1 cs 1Qner in 
order to exercise his rights under bot h Sections 13181 
and 13183• has no alternative but to go where t he wit­
ness is. ~tere, t he Commi ssioner can hol d a hearing . 
The~e. witnesses "who s hall refuse to said Commissioner, 
wheh requested by him, any statistical or other infor­
mation rela tive to his duties which may be in their 
possession or under their control," (Section 13183) 
are guilty of a misdemeanor. The refusal of a w1 tnes a 
properly before t he Commi s sioner to t ake •n oath or 
affir.mation, tha t being an essential part of t he exami­
nation. or to be examined by the Commissioner. or to 
answer questions by him, would constitute auch refusal 
as would be a misdemeanor under Section 13183• subject 
to the three following qualifications . . 

First. The power of t he Commissioner granted 
by S

8
e tion 15181 1 can be enforced only against persona, 

witnesses , within t h e enumerations in S8ction 13183 . 
It is not possible in t h is opin ion to say who might 
fall within t hose enumerations. It may be stated 
generally. t hat t h e general words 1n Section 13183 
include persons and t hings of the same general kind 
or nature or class as t h ose specifically enumerated . 
This is in keeping with the ejusdem generis rule, which 
is especially appl1oab~e to the penal statutes (59 c. 
J. par e 982), and which was stated in the following 
t ermo by the Su~e~e Court of ~issour 1 in State ex rel. 
0oo41oe, et al. !Sainst Wurdeman, 227 s . ~ . 64. 1. c. 
67. 286 Mo. 15!: 
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t•It is a familiar rule of statutory 
construction th~t wb ere an enumeration 
of epecif'ic thi!'4 a is fol lowed b y s ome 
more general wor d or phrase, such general 
word or phrase shoul d be conatru~ to 
refer to t hings of t he same k1nd . " 

Second. The power or the Commissioner, 
granted by Section 13181, can be enforced only in 
connection with requests by him :for the kind of 
inf~rmation descr ibed 1n Section 13183; and that 
is ~information relative to his duties . " That kind 
of information is onl y inf ormation of ;violations 
(of the l abor l aws) which it is t he duty of the c~­
miasioner t o prosecute or to cause to be prosecuted. 
This would seem to answer the question whether the 
Commissioner b y holding a hearing may see}( information 
as to whether t he re has been a viola tion of t he labor 
laws of Missouri . Violations which it is t he duty of 
t h e Commissioner to prosecute or cause to be prosecuted 
are too numerous t ,o discuss here • . They will be foupd 
in t he following places . 

Section 13191, R. s . ~issouri. 19S9 , Mo. et. 
Ann . page 4769 requires the Commi s sioner to prosecute 
viola tions of three othe r secti ons , all in Apticle III, 
Chapter 95 .. 

Section 13213, R. S. Mi ssouri• 1929, ~o. St. 
Arm• page 4777, requires t he Commi ssioner to prosecute 
violations of t wo other s ec tions , all in ~tiele IV, 
Cha JPter 95. 

Soction 13263, R.. s ~ Missouri• 1 929, Article 
VI, Chapter 95, Mo. St. Ann. page 4808, requires the 
Commis sioner to prosecute all viol ations af t he pro­
vis i ons or t hat article , which are mi~emeanors . said 
article VI contains 47 s ections . · 

S~ction 13246, R. S • . Missouri, 19~9, Mo. St. 
Ann• page 4802, Article VI, Chapter 95, r~quires the 
C~issioner to prosecute ·violations of other laws for 
t he protection of employeea. 
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Section 13306, Article XII ~ Chapter 95, 
R. s . kissouri, 1929, i o . St . Ann. page 4e23, 
requires the C~issioner to pros ecute or to 
ca~se the prosecution of all viol ations or the 
pr ovi s ions of that article, which are misdemeanors. 
Said Ar t icle XII contains s ix other s ections with 
n~rous provisions . 

Third . A witness may ret'use to answer on 
t he const i tutional ground t hht his answer may t end 
to incriminate htm, under Article II , Section 23 of 
the Uissouri Constitution which in part provides: 

"That no per s on shall ue compelled 
to t estify against himself i n a 
cri~inal cause, * * ~ ~ *•" 

•The immunity afforded by the con­
stitution is broad enough t o protect 
him against aelf crimination before 
any tribunal, in any proceeding. " 
State v . Jacob Adam ~o~i 119 Mo ~ 
495 ~ 1. c . 52o ~ 24 s . •• o3a. 

The request for opinion asks whet her evi­
dence adduced at a Commissioner ' s hearing i s admis­
sibl e 1n a criminal proceeding for viol ation of the 
l abor laws . 

-me admission~ which are received 
against defendant in a crimi nal 
prosecution include t~ose ~~ich are 
made by htm in civil ac tions or pro­
ceedings , such as t h ose contained in 
his testimony, verified pl eadings and 
bankrupt cy achedulea J ~ ~ * * *" 16 
c. J . and cases cit ed. 
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St a t ements aade .voluntar 1l y and upder oath, 
by a party on a moti on f or a c on t inuance , may be 
gi ven 1n evi denee against him if pertinent to the 
i ssue . St ate v . Chris Young, 12 S. f . 87i:}, 99 Uo. 
666 . 

On the strength of t hat analogous au t hority, 
one's voluntary tes t imony at the Commission' r ' s hear­
i ng may be g iven 1n evidence as an admission agains't 
him in a criminal prosecution. for violati~n of t he 
labor laws . 

Other e vidence adduced at the Cammi asioner ' a 
he ar ing would be inadmiss i b le in a criminal prose­
cution, because Article I I, Section 22 of the 
Constitution of l' isaouri provides that the accused 
shall have the right ~to meet the witness$a against 
h im f a ce to face.• 

Generally, the evi dence here cons1dered 
would not be wit hin any of t he exceptions to t he 
above const ituti onal provision , of which a dying 
declaration or tes t imony of a witness since de­
ceased are exampl es. 

The f undamental ?ropositiona embodied i n 
t he above quoted section or t he Uissouri Constitu­
tion, and t he exceptions t hereto, are ~lly discussed 
in State v . UcO' Bl enis, 24 Yo. 402. 

CONCLUSIO~f . 

The Commissioner of Labor and Industrial 
Inspection has t he power to hold b earings .nere he 
f ind:s the '111 tnesses and to examine w1 tnees•• 1n an 
ef f ort to ascertain or s ecure definite 1nf~rmat1on 
as to whether or not t here has been a viol •t1on of 
th e provisions of t he labor laws of Uisao~, pro­
vided it is the duty of t he Commissioner t G prose-
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cute or to cause a pros s cution of such v19l a tions. 
~uch evidence may not be used in a c rimina l prose­
cution except as an admission. 

AiPROVED : 

'!1 . J . BURKE 
( c ting) Attorney Gener a l 

EH tRV 

Reapectfully submi t ted 

LA\1RENGE L . BR~LEY 
Assis tant Attorney General 


