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RAI LROADS: 
SAFETY DEVICES AND 
I NTERSTATE COMMERCE . 
COMMISSION : 

Safety devices for engines of ~ilroads 
shoul d be r equired and ordere by the 
Interstate Commerce Commissio • 

.. ,. 22, 19~9 

Honorable George A. Rozier 
State Senator 
Jefteraon City, Mi~aouri 

Dear Senator Roaiera 

t'h1a ia in reply to y~ura of recent date request­
ing an of ficial opinion tram t h!s department baaed upan 
the following letter: 

•tn 1913 the State Legislature enacted 
what is uaually rererred to aa the 
1 Ellgine Equ ipment Law 1 ooverecl in Seo­
tions 483• t~ 484-4 1nalua1 veJ Chapter 
32• Article 2 ,, R. s . Mo. 1929. 

•tn the 1929 ReVision Seaaion t heae 
sections were not diaturbed• howeYer, 
1n the preaent Revision Seaaion aa 
proposed in Senate Bill No. 112, it · 
ia propoaed to r epeal thi• Whole code. 
Under t he t~r.ma of the famous Napier 
case (Attorney General George N. Bapier, 
appellant va Atlantic Coaat Line R. R. 
Co., et. al.) whieh 1a an appeal from 
the Dist rict Court ot the Uhited Statea 
tor the Northern D1atr1ct of Georgia. 
it ia. apparent the jur1adict1on or 
8tatea to paaa auch regulatory meaaurea 
per taining to Locamotive equipment 1a 
somewhat reatr1.oted either b7 quaal 
lud1oial Comm1as1ona and Boards or by 
the Legislature. 
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"It does not aeem pla~ however* 
tbat the State may not retain and 
enforce existing atatutea of long 
atandLng. covering aatety appl1anoea 
and/ or equipment auah aa ut out in 
the t'irat paragraph ot Section 4840 
or in Section 4841, R. S. L929* where 
auoll pro'Vla1ona or requirement• hav. 
not been made or the tield invaded 
by the Interatate Commerce Comm!saion 
or the Bureau ot Locomotive Inspection 
thereot' _. 1n their regula tiona and ruJ.ea. 

"It is very plainl.y set out in the rulea 
o£ t h e Commias1on and Bureau betore 
ret'erred to. that every section 1n thia 
code has been covered in the rule s oC 
the Bureau ot' Locomotive Inspection 
except the prov1a1oru~ 1n Section 4840 
and 4841• before ret'erred to. 

"I have bet' ore me a letter dated Karch 
22~ 1939 over t ho signature of i.tr . 
John K. Hall• Chief' Inspector ot the 
Bur$&U of Locomotive Inapoct1on where­
in he aays. 1n pe.rta 'You are reapect­
tully adVised t hat t h e Federal rules 
for the inapeotion of Looomoti vea do 
not contain a requirement rel.at1 ve to 
toot-warmers or steam r adiation 1n 
locomotive cabs or spring seata. and 
theret'ore the Federal Government has 
not covered that t'ield• and 1 t seema 
to ae that U t h e Leg1ala ture does 
not include that provision (1n t heir 
repeal) it would at1ll be e1'tect1ve 
in your state. • 

"In view of t he t'act that the pre.Vioua 
Revision Session did not aee fit to 
drop the Se-etiona hereinbefore ret'erred 
to from the Statut e a, and 1n view ot 
the turther faot that it 1s pl~ that 
the provi a1ona beto~e ret'erred to 1n 
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Section 4840 (tirat provision) and Seo­
tion 4841 have not been covered by rulea 
and requirements 0~ t he Interatate c~ 
merce Conmisai on or the Bureau o:f Looo­
motive Inspection thereot. and as there 
ia a divergence of opinion upon the 
matter~ I will apprec~ate an opinion 
trom your Department at an early 
date. in ~Qb I hope you will set 
out whether or not the Sectiona 
re1'erred to ahould be retained 1n 
the Missouri Statutes.• 

Aa atated 1n your r equest the two sect1ona ot the 
atatute applicable to the question wh1en you have au~tted 
are be~ proposed to .be repealed by Senate Bill No. ~12 
are Sections 4840 and 4841~ R. s. Missouri 1929. The :first 
clause of Section 4840~ supra. provides as ~ollows s 

•It ahal1 be un1awful :fo~ any person. 
~irm or corporation. operating a line 
o~ steam railroad 1n this state, to 
use or permit to be used w_t~ the 
state of Mie~ouri , any steam locomotive 
engine~ between the .first day of 
October and the f 1rat day ot April 
of the next succeeding year. unless 
the inside of the oa b on au oh loco­
mot! ve engf.ne shall be supplied and 
equipped with not leas than sixteen 
square teet o.f' heating radiation on 
aach aide thereof; * • • * * * * • 

Section 4841 1 supra. provides as :followas 

•It &hall be unlawfu~ .for any person. 
,tirm or oorporation, oper ating a ateam 
railroad Within the atate. atter the 
:firat day ot Auguat, nineteen hundred 
and thirteen. to use or permit to be 
used any locomotive engine within the 
state of Missouri ~ unless auCh loco-
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motiYe ~ne ahall be equipped with 
a Hat on each aide ot the oab t here­
of, whi ch ••ata shall oonaiat ot a 
aeriea or spiral, coil or elastic 
springe, on the top ot Which ahall 
be constructed a padding or cushion 
oonaisting ot leather or a auitable 
substitute thereor. stut£ed or pack­
ed with hair, .osa or other aui~able 
material oCIIIIIDOnlJ used tor auah pur­
pose, whi ch aai-d seat, 1nclud1ng the 

' 

springs thurtt~ • shall DOt be p-eater 
than ailt nor leas 1tharl tour 1nahes 

1 1n thickness. • 

The laat clause ot Section .a.o, supra, baa ~en 
coYered by a rule ot the Ill terata te eo... roe Collllll1saidn but 
the other portion of these two s ections has not been cover­
ed bJ' arq rule ot the Commissi on or azq Federal Legis~ation. 
The proY'lsiona ot the•• two aeotiona are tor the purp~ae of 
protecting the health and satety ot the n1lroad eapl ,-ees. 
It aeema trom 7our request that the prorta1ona of the • two 
sections Jlight be -no longer entorcible tor the reason that 
t he tede~al regulations have entered 1nto this field, and• 
t her efore, the atate is ouated. We thlDk the history of 
the aatet7 appliance legislation. •. as it appl.ies to ra~l­
roada, ia ta1rl7 well aet out lD· the o.aae of Napier v1 · 
Atlantic Coaat Line R. Co., 71 :r.w Ed., 433, l.o·. ~7 1and 272 U. s~ 408. Since t his aubjeot 1s quite tull7 tr~~ted 
l.n the Napier oa••~ supra., we will quote f rom it quit~ 
extena1ve1J• At l.c. 437 the court aaida 

•Prior to the passage ot t he Boiler 
InapectiOD Aet Congress had, by 
the Satet7 ApPliance Act an4 aeYeral 
... ndmenta. 1tsel.t made requirements 
oon.cerniDg the equipment of lo00110ti ••• 
uaed 1n 1nteratate OOIIIID8roe. It had 
required a power dri ving-Wheel brake. 
automotio oouplera, grablrona or hand­
bol.da, drawbars. aatet7 aah pans. and 
sil1 steps. Aota or MarCh s. 1893• 
onap. 196• 27 Stat. at L. &31• Comp. 
8-tat. Section 8606• 8 Fed. Stat. Anno. 
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24 ed. p. 1155J llarch 2,. 1903• chap. 
i?6~ 32 Stat. at L. 943,. Comp. Stat. 
Section 8613,. 8 Fe4. Stat. Anno. 2d 
ed. P• llSSJ May 30• 1;oe,. Gbap. 226• 
35 Stat. at L • . ,?6,. Comp. Stat. Sec­
tion 8624-• 8 Fed. Stat. Anno. 2d ea. 
»• llett April 14. 1910,. chap. 160,. 
36 Stat. at L. 298• Comp. Stat. Sec­
tion 8617, 8 Fed. Stat. Anno. 2d ed. 
p. 1189. <.Jongreaa tirat oonterred 
upon the lnteratate Comaeroe Oommia­
aion power in reapect to looomot1Ye 
equipment in 1911. The original aot 
applied oD17 to the boiler. I' ia 
enti tleds tAn Aot to Pr01110te the 
Sa~ety o~. Employees and TraYelera 
u pOD RaUroad.a b7 Compelli.ns Common 
CarrieH Engaged in Interatate Com­
merce to Bquip Their Locomotive• with 
Safe and Sui table Boilera and Appur­
tenance• Thereto. t The prov1a1ona 
of that aot wer~ extended in 1916 to 
'1nolude the entire locomotive tand 
tender and all pa.rta and appurtenance• 
thereot'.' In 192'• aect1on 2 o~ the 
original aot waa amended to read u 
f'ollow.aa 

•' That 1 t shall be unlawf'ul for my 
carrier to uae or permit to be uaed 
on ita linea an7 locomotive unleaa 
aa1d lo~amot1ve. ita boiler. tender, 
and all parte and a.,Ppurtenancea ther e­
or are in proper oondi t1on and sate to 
operate 1n the aerrt oe to wh1 ch 'the 
aame are put. that the aame -.,- be 
empl07ed 1D the aotJ.ve aerv1oe Of 8Uch 
carrier without unneoeaaar,- peri~ to 

. l ife or 11mb, an4 unleaa aa1d looo­
.otift, ita boiler, tender and all 
pa.rta and appunenanoe• t hereof haft 
been lnapeoted troa time t;o time in 
aocordanoe with the proYiaiona of thia 
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aot .. •Dd are able to w1thatan4 such 
t..t or bat-a •• JIQ' be preao-rtbed 
~ t~ rulea and regulation• herein­
after w-ortd~ ~or.' 

•other aectiona conf'er ,upon 1napec­
tor·• and the ~ollll11aa1on power ~o 
prea-oril» nqu.irementa and .._tabliah 
1"\Ue• "P aeeu:re oo111Pl!anoe w1 tb. the 
provi-a!.Jona o~· aection 2. From t1me 
~o time ainoe t he paaaqe of the o»1g1-
nal act. tba ooDBdssion baa required 
that loooaot.i vea uaed 1D intentate 
oommet-oa be ~ippe4 w1 th Tar1oua 
cte.rt cea. Bat 1 t baa made no orde~ 
requ1rtng e i ther a parti~ type 
or tire boa doo.r or a oab curtaJn. 
Xor baa Co~eaa legi.alated ape~l· 
cally 1D reapect to either 4e~1ce . • 

It will be seen that b7 t.b1e aot not only 1a he 
aarety qf .-pla.Jeea and trav.llera of railroada prote te4 
b7 les1~at1on but Congreas haa graDted the power to he 
Interet•~ Oommeztoe Commission to pre•mbe nquireme ta 
and eat.bl~ah ru1ea to aecure oompllance w1 th the p 
T1a1ona lof the aot. As atated 1n the Napier oa••~ aura. 
the C~ss1on haa mad• certain rulea aDd regulations aa 
to the ~quipment uaed bJ t he r ailroada. ID the Bapl 
aupra.. ~~ question waa up whether or not a state re 
t1on 1f& .. ent'oro1ble Which pl'OVided tor a oenaln type 
fire bo~ door and a cab our-taln oould be enforced. 
that ca.~e th• COJalliaaion· had macte no order pe.rta1n1ng 
auCh equipment nor waa there any t.ter.al leg1alat1on 
ta1nS-ng to that aort ot equipment. In that oaae bee,. 
the Co-.:1 salon had. made no order nor ••• there aJ17 t 
l.egtala~lon relating to euoh equipment then the atat 
olalaed J that 1 ta aota were entoroi'ble b•oauae Consr•• 
not ent~rtd. into that field or equipment. quoting a 
frca the Bap1er oaae at 1. c. •38• 

•Bach device waa pre•or1bed bJ' the 
atate prl!18r1l,- to prOJIDte the health 
.and comtort or engineers and t:1~~· 

. ' 
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Bach atate requirement .. 7 be aaaumed. 
t.o be a proper exercise of ita pollee 
power, unleaa the measure Yiolatea the 
commerce clause. It JD87 be a ssWDftd., · 
ala·o, that there ia DO phJ'alo.al oon-
fli et between the dev1 c.a required by 
the atate and those apeclficall7 pre­
scribed by Congreaa or the Interetate 
CoJIIDerce Comm1aa1onJ and that the 1nter­
ference ·wi th coJIIl11eroe reault1ng trom 
the atate leg1alat1on would be inci­
dental onl7. The tnteat1on of Congreaa 
to exclude a~atea troa exerting their 
police power muat be olearl7 manifeated. 
**********. 

I 

IlL apeaklng of that olaaa of leg1ti.at1on r•la~ing 
to .tire box and oab ourta1na. the court further a·aid .t 
l.o.. USa 

•• * • * Doea the leg1alat1on ot Con­
greaa maniteat the intention to OCGUPJ 
the ent-ire 1'ield ot r egulating 1ooo­
mot1 ve equipment! Obrtoual)' 1' 414 . 
not do r. ~ the Satet7 Appliance Aot. 
aince 1 a requirement• are ape-o11'1 O·· 
It d14 not do ao by the original Boiler 
Inapeotlon Act, aince ita prov1a1ona 
were llmi ted to the boiler. Atlant1e 
Coast Line R .. Co . v. Georgia• 2M u. S. 
280 .• 58 L. ed. 1312, :W SUp. Ct. Rep . 
829. But the power d•legate4 to the 
Commission b7 the Boiler Inapection 
Aot •• amended ia a general one. It 
extends to the dealgn• the conatruct1on 
and the material of e•ery pat ot the 
looomot1ve and tender and ot all t h e 
appurtenanoea. 

•The requirement• here in question are. 
1n t heir natUJ'e._ within the aoope of 
the authority ctelesate4 to the Coaaia­
aion. An aut011at 1o tire door and an 
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etf eotive cab eurt~ m&J promote 
aafety. Eeeptng f i remen and engi­
neers in good health. 11ke preTent­
ing excesa1 'f'e fatigue tbrough liJU t-
1ng the houra ot aerTice, olearl7 4oea 
ao. although 1D41reotlJJ and 1t may be 
tound that to promote their oomf'ort 
would likawiae promote aa~ety. • • • 
••••••••••• 

In the Napier oaae, aupra. the court said .it 
thought the power .•aa . oon£erre4 upon t he Interstate b 
Commerce Commiaaion to epee~ the equipment to b~e us 
on lo00110ti vee. Quoting again troa the Bapier oaae, upra. 
at l.o. <4&9a 

-rhe argwaent ma1nl7 urged b7 the 
atatea ln aupport ot the ola1m that 
Oongreaa hae not occupied t he entire 
t 1e14, t. t hat the federal and the 
atate lawa· are aimed at d1at1not and 
d i tterent eYila; that the federal. 
regulation endeaTora solely to preYent 
acc1dental lnjuey in the operat1on of' 
trains• wher eaa tM atate regula t1on 
endeavor• to preTent a10kneas and 
41seaae due to exceaa1 •• and unneoe-.­
aary exposur•J and t hat whether Con-· 
greas hae ent er•d a field must be d­
term1ned b y the object sought through 
the legialation. rather than t he ph~­
oal elements affected bJ 1t. Did Con­
~aa intend that here might still be 
atate regulation of locomot1Tea, it 
the meaaure waa directed pr1mar117 to 
t he promotion of health and com£ort 
and atf ected ad'ety, 11' at all, cml7 
1nci4entall7! 

•'l'he federal. and the . state atatute• 
are direoted to the .... aubJeot-­
the equipment ot looomot1 vea. 'fhey 
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operate upon the aame object. rt ia 
auggeated that the power delepted t.o 
the ooJIIlDi S"&ion haa been exerted onl7 
in respect to minor change a or add! tiona. 
But thia~ if true- 1a not of legal aigni• 
t'iaance. It ia alao urged that. even 
if the oomm1aa1bn baa power to preaoribe 
an automotlc tire box door and ·• cab 
curtain. it haa ·not 4~ne aoJ and t hat it 
baa made no other requireDent inooo­
aiatent with the atate leg1alation. Thia. 
alao. lt true, !a without l egal a1gnlt1• 
cano:e. The tact that the oomm1•s1on .baa 
net aeen t'it to exercise ita author1tr 
to the tull extent oonterred. baa no bear­
ing upon the conatructlon of the aot dele-
gating t he power. * * * * * ** * * • • 

We note trca your request and the l•t t ·er enol ae4 
with it that it doea not aeem that the Oomm1as1on ha·a seen 
r-1t to Dlllke uq rule or regulation pertaiDSng to the ub­
jeota Which are covered in said Sect1ona 4840 and 484 , 
but a·a etate4 1n t h e Napie r case, supra, that would n t 
d•ter.m~e the ques tion ot whether Congreaa intended t 
cover ~at tiel.d. 

Quoting ag•in rrom the Rapier caae, supra •. at l.o .• 
~9, ·thtt court aa1da 

•xt the protection now at~or4ed b7 
the Oommiasion•a rul ea ia deemed 
1nadequate. appl.1cat1on for relief 
mw~t be made to it. * * • • * • • 

I t aeema t'raa the Napier oaae that the atate egu-
1at1on provtlng ~or the £ire box door and t h e oab cur aina 
waa not ant~o1ble becauee it waa within the field th t 
Congreaa had entered. into 1n resard to auch equipment It 
waa argued. in that oaae that th1a equJ.paent waa for e 
health -.n4 aafe,ty ot the employ•••· SO it JB!sht. be a gued 
in aupport ot the prov1a1ona ot Sections 4MO and '84 • aupra, 
that th~y are tor the health and satet7 of the empl07 ••• 
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but 1n Uhe Napier oaae t he court held that auoh atat e 
leg1alat1on waa not entoro1ble and ror t h e same reaao' 
we do not think that Sections 4S.O and 4&&1. aupra,. w~ld 
be ent0l'o1ble. 

We note in 7our request that the pre.toua Re 
Seaa1on• did not aee tit to drop t h ese aeot1ona. We 
17 tht~ that t hat would be controlling on the queat1 
or whetb!er or not they would be entOJ'oible. EYeD tho 
it 1a our opinion that theae aeot1ona wollld not be 
ble• ye' 1 t might be the beat poll oy tor the lawmaker 
leaYe them in the atat utea until lt was determined by 
aome -oourt Whether o~ not their proTialona can be ent 

c~NCLUSIOH. 

~om the toregoing 1 t ia the op1D1on ot t h1a 4epart­
ment tqat Congreaa baa covered the field ot legislation 
llhiah ia attempted to be coYered b7 S.ot1ona -'84<:> and -68G. 
R • .s. Mis souri 1929• and that the ra1lroada ahould be !re­
quired tb 1natall the equipment mentioned 1n aaid aeoti1ona 
bJ a rule of the Interatate Commerce Conm1sa1on 1nate•d ot 
b7 an attempt to eDtoroe the proV1a1ona of aaid aeot1~na 
through the atate oourta. 

Aa to the adrtaabill ty ot repeal.1ng the rorego1ng 
aeot1ona it 1a the opinion of thi s department that a~oe 
there 1a • .question of whether or not these aeot1ona Bjre 
entoroible t hat lt might be t he beat polio,- of the lli ~aouri 
Leg1alatora to leave these aeotlona in the atatutea ~til 
it was determined b7 aome court ot competent jur1ad1ot<1on 
whether or not there pro'Y1•1ona are entoroi ble. 

Reapeottull7 aubadtte4 

TYRE W. BUR'.l'ON 
Aaai atant Attorney General 

APPROVED I 

HARRY H. KAY 
(Acting) Attorney General 
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