CIRCUIT CLERK: ) He shall meke his report and

EX-OFFICIO RECORDER ) pay all fees in monthly and the

OF DEEDS: ) county court shall pay the clerk
who 1s ex-officio Recorder of
Deeds a salary at the end of .
each month. Both procedures are mandatory.

October 17, 1939

¥re. John W. FPorter | - M
Clerk of the Clrcult Coyrt FilLELD |
Ex~-0fflcio Recorder iof leeds

e
Clinton County : '
Plattsburg, Missouri _ﬂJ

Dear Sir: / |

We are In recelpt of your request for an opinion
under date of October 11, 1939, which reads as follows:

"I am writing to you for your opinion on tne
matter of my salary as Clerk of the Cirecuit
Court and £x-0fficio Recorder of Leeds, as
set out In Cections 11786-11812-11813-11814
and 118l4a Laws Missouri 1937.

"I want specifically to kiow whether or not tne
County Court has a right, legally, to hold up
the payment of my salary in the event that I
am unable to get my monthly report in exactly
on the last day of each month as provided by
Sectlion 11786 cited above.

"We have several firms that we carry on a
monthly account and bill at the end of the month,
and sometimes it is several days before we get
all of the money in with which to make our
settlement with the County Treasurer. This
pertains to the oifice of lecorder of Leeds
only."

Under Article 2, Chapter 84, Re S Missouri, 192?,
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the circuit clerk under sections 11811, 11813, and
11814 He Co *1ssouri, 1929, was pald on a salary
basis. In the “ession Laws of Missouri, 1933, this
method of payment was repealed and amended to the
extent that he was paid on a fee basis, that 1s,
he was limited to the amount that he may retain of
the fees for his salaryes The Cession Laws of 19833
were amended changing the law back to the method
as set out in the general statutes of Missouri, 192?,
in that he was pald a flat salarye.

Section 11786 K. S. 4issouri, 1929, a-.re-onnetLd,
which repealed the Laws of 1933, and now appears in
Session Laws of 1937, at page 445, partlally reads 43

follows:
i

"x % # Provided, it shall be the duty of ‘
the Circuit Clerk, who 1s ex-officio Recorder
of Deeds, to charge and collect for the county
in all cases every fee accruing to his office
as such Recorder of Leeds and to which he may
be entitled under the provisions of Section
11804 or any other statute, such Clsrk and exe
officlo liecorder shall, at the end of each
month, flle with the County Clerk a report of
all fees charged and accruinz to his office
during such month, together with the names of
persons paying such fees., It shall be the
duty of such Circuit Clerk and ex-officilo
Recorder of Deeds, upon the filing of saild
report, to forthwith pay over to the County
Treasurer, all moneys collected by him dure

ing the month and required to be shown in ‘
such monthly report as herelinabove provided,
taking duplicate receipt therefor, one of
which shall be filed with the County Clerk,
and every such Circult Clerk and ex-officio
Recorder of Deeds shall be liable on his of-
ficial bond for all fees collected and not
accounted for by him, and paid into the
County treasury as herein provided; # x "
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This portion of Section 11786, supra, specificeally
states that it shall be the duty of the Circuilt Clerk
who 1s ex~officlo Recorder of Deeds to make a report
of all fees, in all cases, that he collects at the end
of each month. This section is mandatory and repeals
by implication the o0ld section which provided that
the report only be made each three months. It was
specifically stated at the end of each month he should
pay the money over to the County Ireasurer. Since

the statute is mandatory, 1t 1s the duty to pay at

the end of each month, and if not paid, the Circuit
Clerk and ex-officio Hecorder of Deeds shall be liable
on his official bond for all fees collected and not

accounted for by him., There is also a criminal section

which applies to the refusal of the Cireuit Clerk to
make his reports according to law.

Section 11830 of Article 2, Chapter 84, L. S.
Missourl, 1929, which was not repealed, either by
the “ession Lawa of 1933, or the Session Laws of
1937, reads as follows:

"Every person violating the provisions of
this article shall be deemed gulilty of a
misdemneanor, and, upon conviction there-
of, shall be fined for each offense in any
sum not less than fifty dollars nor more
than one thousand dollars, and convietion
thereunder shall work a forfeiture of his
office."

Under the above authorities it is the opinion
of this Department that 1t is mandatory upoun the
Circuit Clerk, who 1s ex-officio lecorder of Deeds,
that he make his reports monthly and pay nis fees
into the office of the county Treasurer monthly,
and if he falls to follow this mandatory provision
he is liable to a e¢ivil suit upon h's bond and also
he is liable on a criminal action for the violation
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F

of the provisions of Article 2, Chapter 84, L., =,
Missouri, 1920,

Seetion 11813 R. S, Missouri, 1929, required tha
the salaries of the Circuilt Clerk shall be paid out
of the county treasury in monthly Installments at t
end of each monthe This section was repealed in 1933
for the reason that the Circult Clerk was allowed to
retain his salary out of the fees of his office, but
in the Session Laws of 1937, Section 11813, the oriz
section of the Hevised Statutes of Missourl, 1929,
re-enacted; 1t reads as follows:

"The nalary of the Clerk, and that of his
deputlies, and assistants, shall be paid out

of the county treasury, in monthly install=-
ments, at the end of ea¢h month. The accounts
of all deputies and assistants shall be stated
in their names, respectively, and the correct-
ness thereof shall be cértified by the officers,
respectively, in whose employment they are. The
Clerk and his deputies and assistants shall
present thelr accounts to the “ounty Court, and
said court shall draw its warrant therefor up-
on the County Treasurer, to be paid out of any
money available in the treasury."

Under the above seetlon the salary of the Clerk shall
be pald out of the county treasury in monthly install
ments at the end of each month. This statute is
mandatory and there is no provision which gives the
county court authority to withhold this salary at
the end of each month on account of the Circuit Clerk
who is ex~officio Recorder of Leeds, not making his
regular report and turning in the fees collected at
the end of each month as required under Section
11786, Laws of Xissouri, 1937.

T

Section 11813, supre, is still a part of Article
2, Chapter 84, of the general law, and any violation
of the provisions of that chapter 1s subjeet to the
same criminal action and the same civil action, as
set out in that article, which applies to the violation
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of the article Ly the Circuit Clerk who is ex-officlo
Recorder of ‘“eeds.

WHEFREFORE, it is the opinion of this Department that
the county court cannot legally hold up the payment of
your salary in the event that you sre unsble to get your
monthly report in exactly on the last day of each mont
as provided by Jectlion 11786 . S. Klssouri, 1929.

L]

Respectfully suobmitted,

W, J. BURKE ‘
Assistant Attorney-Ueneral

APPROVEDS

4T P 7110 -4 Jo). S
(Aeting) Attorney-Censral

WJE:RW




