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TAXATION: 1 . Drainage Districts by Circuit Court . ~etunding 

under Sec . 11022 R. S. Mo . 1929. Powers of Board 
of sup ervisors . t 

2. Collector must collect and pay ~ver ta j includ­
ed in "drainage tax book" and in so doj_}g is 
not liable on his bond . 

Apr il 17, 1939 . 
, 

!Jr . Hobert T. Pogue 
Treasurer and Ex- Or ficio 
Davies s County 
Gallatin, Missouri 

Dear llr . Poeue z 

Cotlector 

/ 
, ~ s;' 

We desire to acknowledge receipt or sour request 
for an opinion on March 21, which r eads as rol lows: 

aThe Secretary or the Hope Drainage 
Distri ct , or Daviess County, Missouri 
{or ganized under Ch. 64, Art . 1, R. S. 
Mo . 1929 ) has annually certified to 
this orfice del inquent drainage taxes 
l evied under Sec. 10760. A consider­
able part of t hese taxes have been col­
l ected, but a large amount remains un­
paid. These taxes were levied to pay 
bonds i s sued 1n 1923. 

"In 1934, the Reconstruction Finance 
Corporation made a loan to this dis­
tri ct , vith t he proceeds of iliich it 
purchased the outstanding bonds or 
1923 (except one) , under an agreement 
with the district to exchange t hese 
bonds ror a much smal l er amount or 
new bonds , pursuant to Sec . 11022, R. 
s. Uo . 1929 . T~ia exchango was ef­
fected in February , 193~ , the new 
bonds being t hen delivered t o R. F. c. 
and the old bonds surrendered by i t 
and cancelled. The resol ution of t he 
Board of Su~ervisors of the district 
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authorizing the i ssuance of the new 
bonds provided that the collection of . 
taxes heretofore levied for the pay­
ment of t he original bonds ~ to and in­
cluding the year 1~38, ahou.ld proceed 
as or igi nally set out and should be 
held f or the payment of t he bonded in­
debt edness of the district, i ncluding 
the refunding bonds thoreby authorized 
nnd the one outstanding bond of t he 
original issue. 

" One of the conditions under which 
the R. F. c. loan was made was that 
the District would submit an equitable 
plan for the collection of back taxes, 
same to be appr oved by the R. F. c . 
The District submitted a plan c alline 
for collection on a 40% basis · 
and th~ s was appr oved by the R. F. c .~ 
and has been followed in collecting 
t axes f or the last four yeara . It is 
probable the R. F. C. will oppose any 
further r eduction . 

" I am now advised by the Secretary of 
this District that on daroh 15 , 1939 ~ 
the Board of Supervi sors , by re solu­
tion, provided that t he delinquent 
taxes for 1935 and prior years should 
be collected on the basis of 10% of 
t he original amount, free ~rom any 
penalty ot costs, and t he taxpayer 
receipted i n full upon payment on that 
basis . This action was taken without 
the kn:wl&d§e or cons ent of t he R. F. c. 
and t h e indicat ions are that the R. F.­
c. will oppose it . 

"Does the Board of Supervisors have 
the right to make t hi s reduction, and 
if I colleet taxes and give receipts 
on that basis, will I be protected as 
against any action or objection which 
the R. F. c .~ or other bondbo~ra , or 
a future Board of Supervisors of the 
distri ct, mi ght take? 

"I am asking for your opinion and ad­
vice in this matter for my protection, 
as col lector of delinquent drainage tax 
in t his. district. 
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"An early reply will be appreciated as 
some qf the land owners in the district 
intend to pay their drainage tax within 
the next few days." 

I . 

Section 11022 R. s . Mo . 1929 i ·s. 1n par t , as fol owa r 

•The board of supervisors of any drainage 
or levee district heretofore organ!Eed or 
that may be herea.fter organized in any 
circuit court or the county court of any 
drainage or levee distri ct hereto.fore or­
ganized or that may be hereafter organized 
in any county court of this state1 ~~e­
ther said original district has been re­
organized i n whole or in part , or whether 
said distric t in whole or in part has 
elected to be reorganized under art~e 1 , 
chapter 64. R. s. 1g29 , or the board of­
directors of- any district organized or 
reorgani zed under article 7, chapter 64, 
R. s. 1929, whenever in the judgment of 
auch bo~rd or court, as the ~aae may be., 
it ia advisable and for the beat interest 
ot the landowners of any such district,. 
may.,. unless a majority of the owners own­
ing a maj~rity of the acres of land with­
in aaid dis trict shall , at the hearing 
hereinafter provided for , objec t to said 
proceedings. from time to time as may be 
necessary, to r e.fund all or any part of 
its bond indebtedness by taking up and 
exchanging such of ita outstanding bonds 
as the holders thereof may be willing to 
au_~ender, and iaaue in lieu thereof new 
bonds of ~ch district payable at auch 
longer t~e, not exceeding forty yeara 
from their date , as such district may de­
termine and the hol.dera of the outstand­
i ng bonds are willing to accept . * * * * 
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"Unless and -until refunding bonds ahall 
have been authorized and iasued• the 
rate of tax o.r assessment or amount of 
assessment applicable to the bonds to 
be refUnded sha.ll not be reduced. • * * 
It sball be the~ of the d1atr1.ct 
issuing sUchri' · . ingbOni!s to mike 
xroper p~aiona ~ their F~~in 
Ike manner as !s re~ulred in e case 

O'f""'i'he iasuaneeof orif fnalCio'ffiii bJ the 
act-under whleh iUeh a atr!ct !a or --­
snall be Incoq oititid, ana the no'Rer 
of sucnrefund ng bondsfiliairb'iv·e the 
8iiirier~£e as are gf ven the hO'Iaira of 
bonds er the act or a-cta unde.r which 
auoh d i stricts aN respeot1 vely incor- . 
porat.ed. * .tt c. " ( Under s cor ing ours ) 

Section 1102~ R. s . IAo . 1929 , is a a f ollows: 

uAll drainage and levee diatricta here­
tofor e or t .hat may b e herea.ft er or­
gani zed under any law of t his s t ate are 
hereby author i zed and empowered to do 
·e.a.oh and every act neces sary to be b y 
them performed i n order t o comply with 
or ava i l themse l ve.s o f t h e provi s ions 
of a.ny l egi sla t ion now enacted or t ha t 
may be herea:t'ter enacted b7 the Congress 
of t h e United States of Am&rieA , having 
for its purpose the refunding or &.xtend-
1ng the t ime of payment of the bonded 
i ndebtedness of any drainage or J..evee 
distri ct or ~therw1ee ~1~tening the 
preaent bUfdens of taxation resting a-n 
the lands and p~operty in such districts . " 

Section 10760 Article 1, Chapte·r 64 R. s. l io. 1929 , i s as 
follOWS I 

•The said board of supervisors ahall 
each year thereafter determi.ne. order 
and levy the amount of the annual. in• 
stal1ment of the total taxes levied 
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under the preceding section, which shall 
become due and be collected during said 
year at the same time that state and 
county taxes are due and collected, ·which 
aaid annual installment and levy sha~l be 
evidenced and certified by the said board 
not later than September let ot each year 
to the collector of revenue of each county 
in whic.h lands and other property of said 
district are situate. The certificate of 
eaid installment tax shall be in subatan­
tially the following forms" 

In construing the RefUnding Act of 1929 , as to the ma er of 
pa,ment of bonded indebtedness.. under the County Court Dra nage 
Act, the Supreme Court. in State ex re~. Drainage District v. 
Thompson.. 328 Mo. 728, '1.37 • aaya r 

•we have what may be called the County 
Court Act under whieh a count~ court 
may incorporate drainage districts. We 
also have what may be called the Circuit 
Court Act by whi~·h a ·circuit court ia 
authorized to incorporate drainage dis• 
tricts. The Ref'unding Act does not say 
that provision for the pa~nt of r .ef'und· 
1r..g bonds shall be made 1n the manner aa 
was provided b7 the act under which such 
dfitrict was organized. If that had been 
the intentlon of the Legis~ature it woul.d 
not have u~ed the language it did uae. 
IJ.lhe statute usee the word '1a'' the pre• 

.aent tense o£ the verb• which meane •now•. 
'!'he atatute sa7s that the d_istrict shall 
make proper provision for the payment of 
the bonds in like manner as ia required 
by the act under whieh such afstrict is' 
incorporated. The district ln que:ation 
Is incorporated under the County Court 
Act. The Refunding Act when properly 
construed and applied to the facts in 
this case made it t he duty of the county 
court, at the time 1 t i asued the refund­
ing bonds• to make proper provision for 
their pa3ment in like mannttr as !..! sow 
provided by the County Court Act un er 
which the district ia incorporated. The 
county court did t~t and we approve its 
action in so doing.• 



Mr. Robert T. Pogue -6- April 7., 1939 . 

The court fUrthe r held that the Act did not violate t~e equal 
protection clause o£ t he Federal Constitution nor the unirprmity 
clause of the State Consti tution. 

This Ref'unding Act, delegating authority to statutory orfi­
cer s , applies to drainage districts organi.zed under the co t y 
court and those organ1sed under the Circuit Court. 

As to the payment or benefit assessments, t he parties respon­
sible therefor and the manner of J:;ayment thereof,. the same r u l e 
applies with reference to County Court proceedings and tho e had 
in Circuit Court . Such was the holding of t he court in Dr inage 
District ve . Trail Creek Township , 317 Mo . 933 , 948, which is as 
f ollowet 

"In Platte River Drainage District v . 
Andrew County, 278 s. w. 387, 388, the 
p l aintiff draina ge di strict ( as i n t he 
i nstant case) wa s or ganized , and the 
benefit assessments wer e levied,under 
t he Cir euit Court Draina$e Law ( Sees . 
4378 e t seq., R. s. 1919 ). In t hat 
case , we expressed our satisfaction 
with t he conc l u sions and principles of 
law announced i n the Bates County case. 
supra , and ruled that Andrew County 
was liable for t he payment. out of its 
general trea sur y ,. of the benefit assess­
ments levied against the public r oads 
and highway·• situate within that county. 
We th~rein said, again speaking through 
Graves,. J., who was the author of the 
op i nion in the Bates County casec ' The 
Bates County case had reference to a county 
court proceeding , but we are impr essed · 
with the view t hat , owing to the a~mend­
ments, and the language used in the Cir ­
cuit Court law, t he &ame rule should pre­
vail. The p~operty or a county is 9ene­
fited i n eaeh instance. Benefits should 
be paid !2! £z tQ.e part:y \'Jhose duty it 
1i to ke•K ~ the 12ublic improvement. 
15ra1na.ge · istrret'e help all r oads within 
their territory, as a rule . Such bene• 
fits are public, and not private. Under 
the Circuit Court Act, railroa~ property, 
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which is a publ ic highway, is obligated 
to pay its par t o f a public i mprovement . 
We can see no difference between it and 
a :rublic highway which is under the oon­
ti·o l of the county." 

Section 11023~ supra , gave to t he proper authori ties , of the 
drainage distri ct, the r ight to contract with the R. F. c. to 
avai l itsel f 

" * * * of t he provisions of any legi s­
lat ion now enacted or that may be here­
after enacted by the Congress of the 
United States of America having for its 
purpose the refUnding or extonding the 
t~e of pay.ment of the bonded indebted­
ness of any drainage or levee district 
* * * .. . 

which grant of aut hor! ty created the duty to carry out the terms 
ot such contract in meeting such obligations . 

The law provic \ ng that t he board of Supervisors should l evy an 
annual inatal~ent tax to pay the bonded indebtedness and the r efund­
i ng act in Section 11022, supra , providing that 

" * * .. It shall be the duty of t he 
drainage district i ssuing such refUnd­
inG bonds to make proper pr ovisions 
for their payment in like manner as 
is required in the case of the 
issuance of origi nal bonds by the Ac t 
under which such District is or shall 
be incorporated• and the holder of 
such refunding bonds shall have the 
same rights , etc . " 

should be followed by the board. But Sect ion 11023 provid~ng that 
such boards may act 1n accord with action of Congress and ~herefore 
contract with gover nnent a l agenc ies in refunding bonded in~ebted­
ness did not provide for a method of payment or collectionlof such 
indebteaniii. 
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CONCLUSIO~ 

The~efore. it ts the conclusion or this depar tment t l t if, 
under the ter.ms of the contract , t he proper officials of t e drain• 
age district agreed t o levy and collec t 40% of t he annual nstall­
ment tax theretofore levied and collected to pay t he ref'un ed in­
debtedness• such drainage d i ·strict has no legal right, wit ut t he 
consent of t he R. F. c., to reduce such l evy and collectio .. 

II. 

Section 10760 Article 1, Chapt er 64"' supra., in provi d 
the Board of SupervisoTs of a Drainage District organized 
Circuit Court shall levy an annual ins tal lment of tax an~ 
ficate thereof, further provides that the same "shall be p 
in the .form of a well bound book, which shall be endorsed 
named Drai!!Be ~ ~" of the proper dra i nage district . 

Se-ction 10761 R. s. Mo. 1929 , providing that the coll 
shall collect the drainage taxe s and del inquent drainage t 
also provi de s for the bond of t he collector , as follows: 

ur t shall be t he duty of the collec tor 
of revenue of each county in which lands 
or other property of any drainage dis­
trict organi zed under t hi s article are 
s i tuate to receive the ' drainage tax book ' 
each year , and he is hereby empowered and 
it shall be his duty to promptlx !E£ 
faithfully collec t the tax therein s~t 
out and to exercise-ali"due diligencein 
so-doing . He is furt her direc ted and o r­
dered to demand and collect such taxes 
at the same t ime that he demands and 
collecets et.s:te and county taxes due on 
the same lands and other properties.. '* * * 
Before rec eiving the afore said ' drainago 
tax book ' the col lector or ea~h county 
i n which lands or other property of the 
drainage district are l ocated shall 
execute to the board of supervisors o£ 
the district a bond with at least two 
good and sufficient sureties in a sum 
that ~s equal to the probable amount o£ 
any annua.l installment of said tax t o be 

ng that 
ythe 
ake a certi­
epared 

d 
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collec ted by him during any one year , 
condi tioned that said collec tor shall 
pay over and account for all taxes so 
co llected by him according to law. 
SE.ld bond after Sl)proval by said 
board of supervisors shall be deposit­
ed with the secretary of the board of 
supervisors , who shall be custodian 
t her eof and who shall produc e s ame 

April J.7 , 1939 . 

for inspection and use as evidence 
whenever and wherever lawfully requested 
to do . " (Underscoring ours) 

Section 10763 i s; in part , as follows: 

" If any county collector of the re­
venues refuses , f ails or neglects to 
make prompt paynent of t he tax or any 
part t hereof collected under this 
article to t he afor e said secretary , 
then he shal l pay a penal ty of ten 
per cent on the amount of hi s deli~ 
quency; * * * " 

Under said Section 10761; supra , t he collector i s to ~promptly 
and faithfully collec t the tax therein set out" in the "d~~inace 
t ax book" and before receiving such book he shall make bon~ t hat 
he " shal l pay over and account for all taxes so collected by him 
according to l aw". Under Section 10763, supr a , fail ure of t he col­
l ector to pay over the t ax "collected under t his article" ~ake him 
l iabl e for a penalty . 

The above sec tiom provide the onl y authority of a coliector 
to col lect annual i nstallment of t ax l evied and certified by a 
Board of Supervi sors of a draina ge district organized by t~e Cir­
cuit Court . ~herefore , it is t he duty of the collector to col lect 
t he t ax as appearing in the "drainage t ax book""promp tly a~ faith­
fully" and in so doing. and subsequently paying over the ttx so 
collected, be can not be held liab l e . 

CONCLUSION 

Therefore , it is the opinion of this department that • county 
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collector should promptly and faithfully collect and pay over the 
t ax shown to be due by the "drainage tax book" of a drainage di s­
trict under Circuit Court organi zation and , in so do ing, i ~ not 
l iabl e on his bond. 

Respec t rully submitted , 

8 . V. .,~DLING 

Assistant At t orney deneral 

At¥ROVED: 

J . E. TAYLOR 
(Acting ) httorneJ-~eneral 

SVM: LB 


