TAXATION: 1. Drainage Districts by Circuit Court. Refunding
under Sec. 11022 K. S. Mo. 1929, Powers of Board
of supervisors. ' [ ]

2. Collector must collect end pay over tax includ-
ed in "drainage tax book" and in so doing is
nct liable on his bond.

April 17, 1939.

lr. Liobert 7. Pogue

Treasurer and Ex-0fficio Collector
Paviess County

Gallatin, llssourl

Dear lir. Poguet

Ve desire to acknowledge receipt of your request
for an opinion on liarch 21, which reads as follows:

"The Secretary of the Hope Drainage
District, of Daviess County, Missourl
(organized under Ch. 64, Art. 1, E. S.
Moe. 1929) has annually certified to
this office delinquent drainage taxes
levied under Sece. 10760, A consider-
able part of these taxes have been col=-
lected, but a large amount remeins un-
paid. These taxes were levied to pay
bonds 1ssued in 1923.

"In 1934, the Reconstruction Finance
Corporation made a loan to this dis-
triet, with the proceeds of which it
purchased the outstanding bonds of
1923 (except one), under an agreement
with the district to exchange these
bonds for & much smaller amount of
new bonds, pursuant to Sec. 11022, K.
S. lios 1929, Thlis exchange was ef=-
fected in February, 193¢, the new
bonds being then delivered to K. F. C.
end tlhie old bonds surrendered by it
and cancelled. The resolution of the
Board of Sujervisors of the district
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authorizing the issuance of the new
bonds provided that the collection of .
taxes heretofore levied for the pay=-
ment of the originel bonds, to and in=-
cluding the year 1v38, should proceed
as originally set out and should be
held for the payment of the bonded in=-
debtedness of the distriet, including
the refunding bonds thoereby authorlzed
and the one outstanding bond of the
original lssue,

"One of the conditicns under which
the K. Fe Ce loean was nade was that
the District would submit en equitable
plan for the collection of back taxes,
seme to be approved by the R. F. Ce
The District submitted a plan calling
for collection on a 40% besis

end this was approved by the Re. F. Co,
and has been followed iIn collecting
texes for the last four years. It 1s
probeble the R. F. C. wlll oppose any
further reduction.

"I am now advised by the Secretary of
this District that on Mareh 15, 1939,
the Board of Supervisors, by resolu-
tion, provided that the delinquent
taxes for 1935 and prior years should
be collected on the basis of 10% of

the original emount, free from any
penalty o1 costs, and the taxpayer
receipted in full upon payment on that
besis. This action was taken wilthout
the kr wiedge or consent of the R. F. C.
and the indicetions are that the R. F.-
C. will oppose it.

"Does the Board of Supervisors have
the right to make this reduetion, and
if I collect taxes and give receipts
on that basis, will I be protected as
against any action or objection which
the Re Fo. C., or other bondholers, or
a future Board of Supervisors of the
district, might take?

"I am asking for your opinion and ad-
vice in this matter for my protection,
a8 collector of delinquent drainege tax
in this district.
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"An early reply will be sppreciated as
some of the land owners in the district
intend to pay their drainage tax within
the next few days."

I.
Section 110é2 Re Se Moo 1929 18, in part, as follows:

"The board of supervisors of any dreinage
or levee district heretofore organized or
that may be hereafter organized In any
circuit court or the county court of any
drainage or levee district heretofore or-
ganiged or that may be hereafter organized
in any county court of this state, w.e-
ther said original district has been re-
organized in whole or in part, or whether
said district in whole or in peart has
elected to be reorganized under artide 1,
chapter 64, K. S. 1929, or the board of
directors of esny district organized or
reorganized under article 7, chapter 64,
Re Se 1929, whenever in the judgment of
such board or court, as the case may be,
it is edvisable and for the best interest
of the landowners of any such district,
mey, unless a majority of the owners own-
ing a majority of the acres of land withe
in said district shall, at the hearing
hereinafter provided for, object tc saild
proceedings, from time to time as may be
necessary, to refund all or any part of
its bond indebtedness by taking wup and
exchanging such of its outstending bonds
as the holders thereof may be willing to
surrender, and issue in lieu thereof new
bonds of such district payable at such
longer time, not exceeding forty years
from their date, as such district may de-
termine and the holders of the outstand=
ing bonds are willing to accept. # # # &
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"Unless and until refunding bonds shall
have been authorized and issued, the
rate of tax or assessment or amount of
assessment applicable to the bonds to
be refunded shall not be reduced. # * %
It shall be the dut; of the diltrict
Tssuing such refunding bonds to make

roper provisions ior their ggig:nt in
E{Eo manner &8 is required 1 case
of the issuance of original bonds Dy the
S0t under which such district I8 oF
shall De ilncorporated, and the holder
of such rejunding bonds shall have the
same rignts as are given the holders of
bonds under the act or acte under which
such districts are respectively incor-
porateds # # # " (Underscoring ours)

Section 11023 He Se. lioes 1929, is8 as follows:

"All drainage and levee districts here-
tofore or that may be herealter ore
ganized under any law of this state are
hereby authorized and empowered to do
each and every act necessary to bs by
them performed in order to comply with
or avall themselves of the provisions
of any leglslation now enacted or that
may be hereafter enacted by the Congress
of the United States of America, having
for its purpose the refunding or extend=
ing the time of payment of the bonded
indebtedness of any drainage or levee
district or otherwise lightening the
present burdens of taxation resting on
the lands and property in such districts.”

Section 10760 Article 1, Chapter 64 K. S. Ho. 1929, is as
follows:

"The said board of supervisors shall
each year thereafter determine, order
and levy the amount of the annual ine
stallment of the total texes levied
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under the preceding section, which shall
become due and be collected during sald
year at the same time that state and
county taxes are due and collected, which
said annual installwent and levy shall be
evidenced and certified by the sald board
not later than September lst of each year
to the collector of revenue of each county
in which lands and other property of said
district are situates The certificate of
said installment tex shall be in substan-
tially the following form:"

In construing the Refunding Act of 1929, as to the manner of
payment of bonded indebtedness, under the County Court Drainage
Act, the Supreme Court, in State ex rel. Drainage District v.
Thompson, 328 lio. 728, 737, says:

"We have what may be called the County
Court Act under which a county court

may incorporate drainage districts. We
also have what may be called the Circuit
Court Act by which & circult court is
authorized to incorporate drainage dis-
tricts. The Refunding Act doeés not say
that provision for the payment of refund-
irg bonds shall be made in the manner as
was provided by the act under whicech such
district was organized. If that hed been
the intention of the Legislature it would
not have used the language 1t dld use.
The statute uses the word 'is' the pre-
sent tense of the verb, which means 'now'.
The statute says that the district shall
make proper provision for the payment of
the bonds in llke menner as ls required
by the act under which sﬁ"ﬁ'ﬁf&trgcf is
incorporateds The district in question
is incorporated under the County Court
Acte The Refunding Act when properly
construed and applied to the fects in
this case made 1t the duty of the county
court, at the time it issued the refund-
ing bonds, to make proper provision for
their payment in like manner as is
provided by the County Court Act under
which the distriect is incorporated. The
county court did that and we approve lits
action in so doing."
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The court further held that the Act did not violate the equal
protection clause of the Federal Constitution nor the uniformity
clause of the State Constitution.

This Refunding Aect, delegating authority to statutory offi-
cers, applies to drainsge districts organized under the county
court and those organized under the Circult Court.

As to the payment of benefit assessments, the parties respon-
sible therefor and the manner of payment thereof, the same rule
applies with referaence to County Court proceedings and thope had
in Circuit Court. Such was the holding of the court in Drainege
District vs. Treil Creek Townshlp, 317 lo. 932, 948, which is as
follows?:

"In Platte River Drainege District v.
&Andrew County, 278 8. W, 387, 388, the
plaintiff dreinsge district (as irn the
instent case) was orgenized, and the
benefit assessments were levied,under
the Circuit Court Drasinege Law (Secs.
4378 et seQe, Ke Se 1919). In that
case, wo expressed our satisfaction
with the conelusions and principles of
law ennounced in the Bates County case,
guprs, and ruled that Andrew County

was llable for the payment, out of its
general tressury, of the benefit assess=
ments levied agalinst the public roads
and highweys situate within thet county.
We therein said, again speaking through
Graves, J., who was the author of the
opinion in the Bates County case: ?The
Bates County case had reference to a county
court proceeding, but we are impressed
with the view that, owing to the mmend=
ments, and the language used in the Cire
cuit Court law, the same rule should pre-
vall. The property of a county 1s bene~
fited in esch instance. Benefits should
be pald for by the party whose duty 1t
Is to kee gg the public improvement.
Preinage ﬁis ricts help ell roads within
their territory, as a rule, Such bene=
fits are publie, and not private. Under
the Circuit Court Act, railrosd property,
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which is a public highway, is obligated
to pay its part of a publiec improvement.
We can see no difference between it and
a -ublic highway which 1s under the con=-
t101 of the county."

Section 11023, supra, gave to the proper authorities, of the
drainage district, the right to contract with the R. Fo. Ce. to
avall itself

" # # % of the provisions of any legise
lation now enacted or that may be here-
after enacted by the Congress of the
United Stetes of America having for its
purpose the refunding or extending the
time of payment of the bonded indebted-
ness o£ any drainage or levee district
*ww¥,

which grant of authority = created the duty to carry out the terms
of such contract in meeting such obligations.

The law proviclng that the board of Supervisors should levy an
annual installment tax to pay the bonded indebtedness and the refund-
ing ect in Section 11082, supra, providing that

" # % # It shall be the duty of the
drainage district issuing such refund-
ing bonds to meke proper provisions
for their payment in like manner as

is required in the case of the
issuance of original bonds by the Act
under which such District 1s or shall
be incorporated, eand the holder of
such refunding bonds shall have the
same rights, etc."

should be followed by the board. But Section 11023 providing that
such boards may act in accord with action of Congress and therefore
contract with governmental agencies in refunding bonded indebted~
ness did not provide for & method of payment or cocllection of such
indebtedness.
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CORCLUSION

Therefore, it is the coneclusion of this department that if,
under the terms of the contract, the proper officials of the draine-
age district agreed to levy and collect 40% of the annual install-
ment tax theretofore levied and collected to pay the refunded in-
debtedness, such drainage district has no legal right, without the
consent of the E. Fe Ce, to reduce such levy and collection.

II.

Sectlon 10760 Article 1, Chapter 64, supra, in providing that
the Board of Superviesors of a Drainage District orgsnized by the
Circult Court shall levy an annuael installment of tex end make a certi-
ficate thereof, further provides that the same "shall be prepared
in the form of & well bound book, which shall be endorsed and
named Draimge tax book" of the proper drainage districte

Section 10761 He Se Hoe 1989, providing that the collector
shall colleet the drainege taxes end delinguent drainage taxes,
also providee for the bond of the collector, as followe:

"It shall be the duty of the collector

of revenue of each county in which lands
or other property of any dreinage dis~
trict organized under this article are
situate to receive the 'dralnage tax book!
each year, and he is hereby empowered and
it shall be his duty to promptly and
faitnfully collect the tax therein set
out and to exercise all due dlligence in
80 dolnge He 1ls further directed and ore
dered to demand end collect such taxes

at the seame time that he demends and
collects stete end county taxes due on
the same lands and other properties. % 4 #
Before receliving the aforesald 'dralnage
tax book! the collector of each county

in which lands or other property of the
dreinage district are located shall
execute to the board of supervisors of
the district & bond with at least two
good and sufficient sureties in a sum
that is equel to the probable amount of
any annuel installment of saild tax to be
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collected by him during eany one year,
conditioned that said collector shall
pey over and account for ell taxes so
collected by him eccording to law,
Seid bond after epproval by sald
boerd of supervisors shall be deposit-
ed with the secretary of the board of
supervisors, who shall be custodian
thereof and who she2ll produce same

for inspection and use as evidence
whenever and wherever lawiully requested
to do." (Underscoring ours)

Section 10763 is, in part, as follows:

"If any county collector of the re-
venues refuses, fails or neglects to
make prompt payment of the tax or any
part thereof collected under thls
article to the aforesaid secretary,
then he shall pay & penalty of ten
per cent on the amount of his delin=-
quency; ¢ % # "

Under said Section 10761, supre, the collector is to "promptly
and faithfully colleet the tex therein set out" in the "draeinage
tax book" and before receilving such book he shall mske bond that
he "shall pey over and account for all taxes so collected by him
according to law". Under Section 10763, supra, failure of the col-
lector to pay over the tax "collected under this article" meake him
liable for a penalty.

The above sectiors provide the only authority of a collector
to collect annual installment of tax levied and certified by a
Board of Supervisors of a drainage district organized by the Cire
cuit Courts. Therefore, 1t is the duty of the collector to collect
the tax as appeering in the "drainage teax book""promptly and falth-
fully" and in so doing, and subsequently paylng over the tax so
collected, he can not be held lieble.

CONCLUSION

Therefore, it is the opinion of thls department that a county
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collector should promptly and falthfully collect and pay over the
tex shown to be due by the "drainage tax book" of & drainage dis-
trict under Circult Court organization and, in so doing, ie not
liable on his bond.

Respectfully submitted,

Se Ve HIDLING
Assistant Attorney ueneral

A¥ PYROVED?:

J L E.. TREE&&

(Acting) Attorney-Ceneral

SVM LB



