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STATE BOARD ™ HEALYH: Regulations res cting control of venereal
diseases within .tatutory powers of Board,

, ! }C
November 16, 1939 : F-iid
/
ey
Dr. Harry I, Parker Lt
State Health Commissioner _ :
Jefferson Clty, Kissourl , /[

Dear Lr, Parker:

We are in recelpt of your letter of October 3lst,
tezether with enclosures, wherein you state as Iollewsz

"At a meeting of the State Zoard of
Health on October 25, some changes were
riede In the kisscuri Public liealth Man-
ual on the control of venereal diseases,
I sm enclosing these changes and will
ask you to kindly furnish us with an
opinion to see that the Loard has kept
within its powers in this matter,”

Section 9016, R. S. Lo, 1929, vests the State Bosrd
of Hlealth with suthorliy to make and enforce adequate rules
and regulations to prevent the spread of diseases 1In this
state,

"The hoard shall designate those dis-
eases which are irnfeectious, contagious,
cormunicable or dangerous in thely na-
ture and shall neke snd enforce adequate
rules, repulations and procedures to pre-
vent the spreuad of those diasases and to
determine the prevelence of sald diseases
within the state."

In scecordancs with such authority, the State soard of
Healtli lims adopted speclific measures for the control of
venereal diseases, and you row seek toc make certain new
regulations governlng susch diseases.

The first change provlides that:
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"ivery physician, or other person who makes

a diagnosis in or trepgts a case of syphilis,
gonorrhee or chancrold, and every superine
tendent or manager of a hospltal, dispensary
or charitable or pensl insitlitution, in which
‘there is a caese of venereal diseass, shall
report such case lmmediately in writing on
forms provided by the State Board of Health
to the local or district health officer stat-
ing the name or initials and address or the
office number and age, seX, color and ocoupa-
tion of the diseased person, and the dete of
the onset of the disease, and probable source
of infection,”

Under the above sectlon every physiclan, among others,
who makes g disgnosis of venereal dlseases must report sane
irmedlately in wrliting, setting out the nsme, address, etc,.,
of the disessed person and the probable source of infection.

48 C., J., Sectlon 96, p. 11ll, states that:

"hile cormunications between a physiclan

and his patient are ordinarily privileged,
i1t has been held that the question whether
a breach of medical econfidence ‘is action=-

able depends on the charseter of the dis-

closure made,"

In the case of Simonsen v, Swenson, 177 H, W. (Neb,) 831,
l. ¢, 832, the court, in recognizing that s physiclan treating
a person suffering from a contagious or infectlous disease
owes the public a duty to make such disclosure as to prevent
the spread of disease, saidj; ’

"The doctorts duty does not necessarily
end with the pastient, for on the other
hand, the malady of his patient may be
such that a duty may be cwing to the pub-
lic and, in some cases, to other particu-
lar individuaslas, Recognition of that fact
is given by the statutes in thls state,
wizleh delegate power to the state board

of health, and to municipalities generally
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to require reports of, and provide rules
of guaraentine for, diseases which are
contagious and dangerous,”

And further in the copinion the court sailds

"when & phyeigian, in response to a

duty imposed by statute, makes dis-
closure %o public authorities of pri-

vate confidences of hia patlent, to

the extent only of what 1s necessery to

a strict compliance with the statute on
his part, and when his repert is made in
the manner preseribed by law, he of course
has cormitted ne breach of duty toward his
patient, and has betrayed no eonfidenco
and no liablility could result.,"

Where a regulation ls designed to promote the health
and welfare of the people of this state it is within the
police power of the state and valld., Thus, the court, in
the case of Ex Parte Lawis, 42 8. W, {(2d) (d¥o. in ”anc) 21,
gnids

"7t 18 well settled that laws and ordi=~
nances prescribing regulations for the
promotion of the heslth and welfsre of

the people are referable tc the police
power, and, if reasonable, are not ob-
noxious to the due process clause of eith-
er the sztate or Federal Constitution,
Speaking to that question in Valley Spring
Hog Ranch Co. v, Pleagmann, 282 Mo, 1, 14,
220 8, W, 1, 5, 1b A, L. R. 266, we said:

tThe constitubtional guarantles that no per-
Bon shall be deprived of 1life; liberty, or
property witbout due process of law, and
that no state shell deny to any person
within 1ts Jurisdiction the equal protec-
tlon of the laws;, were not intended to
limit the subjects upon whieh the police
power of a stete may lawfully be exerted,
Minnesjolis Railway Co. v, Beckwith,
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128 y, 8, 28, 9 8, Ct. 207, 32 L, Ed.

5853 Jonesa v, irim, 165 U, S, 180, 17

3, Ct, 282, 41 L, Bd, 677, In Barbier

v. Connolly, 113 U. 5. 27, & 8. Ct. 357,
28 L, Ed, 9823, the court used this lan-
guage: "But nelthser the smendment (Four-
.teenth)~=~broad as 1t is--nor any other
emendment, was designed to interfere with
the power of the state, sometimes termed
its police power, to prescribe regulatlions
to promote the health, peace, morals, edu~-
cation, and good order of the people,m?

A like ruling wes made in the rescent case
of Bellerive Inv, Co, V. Kansas (ity,321
Mo, 969, 13 S. W, (2d) 628, 634, wherse
many cases dealing with the subject are
cited end discussed, :

1t appears from the provisions of the ordi-
nance in question that 1t was enacted to
protect and promote the health of the peo-
ple, and is therefore fairly referable to
the police power of the e¢ity, and for that
reason i8 not viclative of the constitution-
al provisions invoked,"®

From the foregoing, we are of the opinion that the State
Bourd of Health, by adoption of the above rule, has kept within
i1ts statutory powers,

The second change provides that:

"All city, county or other local Boards of
Health shall use every availeble means to
ascertain the existence of, and investigate
all cases of ayphllis, gonorrhea or chan-
croid in their jurisdiction., S8uch Boards
are empowered send directed to male such
examin:.tions of persons reasonably suspect-
‘ed of having such diseases.”

I% is to be noted that the PBoards are empowered and
directed to make such exsminatlons of persons reassonably
suspected of having such dlsesases,
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29 ¢, J., Section 44, page 254, declares that:

rgraons infected with venereal diseases
may be confined or sequestered, The de-
tention may be justified if the person

18 one whose habits are suech as to warrant
the belief that he or she is afflicted with
a venereal disease, as in the case of proa-
titutes, However, mere susplclon that the
person is a prostitute is insufficlent; such
inference 1s not s fairly reasonable one to
ve deduced under proof of mere sexual actis
of intercourse between ummarried personas.
Orpdinarily heaslth asuthorities heve no power
to force a person, suspected of being af-
flicted with a venereal disease, toc an exa-
nmination of hia body, &t least where there
is no cause for suspiclon; nor have they
power to compel ths withdrawal of blood

from his veins in search of evidence of the
disease,"

And, in the case of Lix Parte Shepard, 185 Pac., (Cal. App.)
1077, the court, in holding that mere suspiclon that an individusl
i8 afflicted with snisolable disease, did not glve a health
officer reason to believe that such person was afflicted, sald:

®if the respondent has any power to deprive
¥rs, Shepard of her liberty, that power is

to be predicated upon the provisions of sec-
tion 29789a of the Political Code, which makes
it the duty of health officers and others to
take neosssary measures to protect the pub~-
lic against the spresd of certaln diseases
from persons whom such officers know or have
reason to belleve are afflicted with such
diseases, There la certainly nothing in the
record here to show that the respondent knows
Mrs, Shepard to be diseased, and we cannot
see that he hes sufficlent reason to believe
that she is diseased. Paylng just regard to
the constltutional guarantles of the right

to personal liberty and perscnal security,

it must be asserted thut more than s mere
suspleion that an individusl is afflicted
with an isolsble dissase 1s necessary to
glve an officer 'Yreason to belleve! that
such persocn is so afflicted,™
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And in the case of ix Parte Dillon, 186 Pac. (Cal.) 170,
the court sald:

“Where sufficient reasonable cause exlsts

to believe that a person 4is afflicted with
a guerantinable dlsease, there is no doubt
of the right of the health suthorities to
examine into the case and, 1n a proper way,
deterriine the lact. Such preliminary inves-
tigation must be nade without delay, &and,

if quarantining is found to be justifiable,
such guarentine measurss may be resorted to
only as are reasonably necessary to protect
the public hsalth, remembering thet the per-
sons so affected are to be treated as patients
and not as criminals.” '

Prom the foregolng, we are of the opinion that the State
Board of liealth, by sdoption of the above rules, has kept within
its statubtory powers, but in the enforcement of such rule it
rnuat be borne in mind that what constitutes reascnable grounds
for suspecting & person of a guarantingble dilisease must depend
in each particular csase upon the cirecumstances,

The tiird change provides:

"any person suspected of having eny disease
enumerated in Division 13, Bection I, Book

1V, who falls to submit himself or herself

to examination or treatment as ordered by
the distriet or local heslih officer and who
fails to report regulsrly for treatment until
released a8 cured by sald health officer, shall
be subject to quaraentine as hereinafter pro-
vided,

In establishling quarentine, the district or
local health officer shall designate a place
or define the limlits of the aresa in which the
suspect shall be quarantined and no other
person, except the attending physieclan, shall
enter or leave sald quarantined area without
permission of the proper authorities,
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¥o one shall have the authority to termi-
nate sald guarantine except the officer re-
sponsible for it and only after the disease
has become non-~infectious as determined by
sald health officer or his authorized deputy.

Anyone released from quarantine but not cured
shall sign a statement agreeing to placse him=-
self or heraelf under the medicel care of a
physieian or clinic and remain under treat-
unent uﬁtil finally relessed by the health of-
ficer.

A8 previocusly pointed out, where there ls reasonsable
sufficient ceuse to believe that & person is afflicted with
a quarantinable disease, he may be quarantined, however, as
pointed ou% in 2% C, J., Section 45, page 254, the character
and extent of such quarantine must be reascnable. '

Mihile & large diserction 1s vested in ssni-
tary authorities as to the character and ex-
tent of a regulation establishing quarantine,
it must be reasonahble, under the circumstances
‘of the particuler case, tending to prevent the
spread of the disease, It camnot extend beyond
the scope of the necessary protection,®

And in 29 C. J., Section 48, page 25b:

“The period of quarantine detention and observa-
tion may be for so long as ia neceasary to in-
sure azgainst the apread of ths disease, But

the perliod of detention must be reasonable; 1t
cannot be extended where there is no longer nec-
essity for any further prscaution."

~ We are of the opinicn that the adoptlon of the above rule
18 within the statutory powera of the State Hoard of Lealth,
but, as we have previously stated, the spplication of the rule
must be reasonsble, which, ln turn, depends upon the cirocumstances
of the particular case, ‘

" The fourth change provides:
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"o drugglst or other person not a licens=-
ed physician shall presecribe or recocmmend
to any person any drugs, medicine or other
substance to be used for the ocure of gonor-
rhes, syphilis, or chencrold, cr shall come
pound any drugs or medicine for ssid purpose
from any written formula or order not writ-
ten for the person for whom the drugs or
medicines are compounded and not signed by
a physiclan, licensed under the laws of the
State,

. In the came of Ex Parte Lewis, supra, 1. c. 22, the court
sald;

"if 1t is within the power of the Legisla-
ture to provide for the licensing of sll
those who are skilled in the profession de~
voted to the healih of the people and to
lodge the determination of thelr quelifica~
tions in s hoard of professional men, it
ouzht to follow that the Legislature could
provide by a simller law for taking the judg=
ment of men having the same skill wupon a
question of fact as to the sxistence of, or
whether a glven person wes, or is, afflicted
with a contagious, dangerous or infegtious
disease."

Llcensed physiclens being particulsrly skilled in the
treatment of communiocable diseases, we are of the opinien
that sush regulation is clearly within the police power of
the stste, and that the adoption of such rule by the State
Board of tiealth would be within its statutory powers.

Respectfully submitted,

KAX VASSERMAN
Asglstant isttorney General

APPROVEDS

W. 4. DURKL
(Acting) Attorney General
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