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PHOSECD'ri~G ATTORNEY : Duty to r epresent county hospi tala . 
COUl'JTY HOS.Prl.'ALS : 1v1ay spend hospital funds to pay cost of 

litigation, but lrtb.y no-r; h ire or pay private 
counsel . 

) 
October 7 , 193V 

Honorable Ldwin c. Orr 
Pros ecuting Attorney 
Hoone County 

FI L E 0 

~ J Columbia, Uiss ouri 

Dear Sirs 

This will acknowledge receipt or your letter dated 
September 27, 1939, asking our opinion on two questions 
that have arisen as a result of our opinion or September 
9, 1939, to w. T. Conley, holding that osteopatha were 
not authorized to practice t heir system of heali ng t he 
sick in the Boone County Hospital. The ques tions a r e z 

(1) May the board or t r ustees of sa14 ho~pital 
retain private counael to r~resent said in­
stitution i n the event a su~t ia brought t o 
ascertain the right or oetetpatha to practice 
in the hospital, or is it tfte duty or the c ounty 
prosecuting attorney to represent the institu­
tion? 

(2) May the board, i f authorised- to r etain 
private c ounsel, pay attorneys reca , expenses 
and coat of lit1$at1on out of hospital funds? 

The Boone County Hospital is one or ganized under t he 
provision~ of Article 4, Chapter 120, R. s . Mo. 1929. It 
was established by a petition and vote on the question by 
the c itizens of Boone County and was built and is supported 
by a tax levied upon the taxable wealth of the eountyt 
The end s ought to be ~eached by the establishment of he 
institution was to turniah the inhabitants of the county 
adequate facilities so that t hey may derive the great .at 
benefit rrom medical dare. Sa i d institut ion ia alao for 
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the use of the indigent. insane and tubercular inhabitants 
of the county. In order to effectuate this purpose •• aid 
1nstitution is invested with t wo of the highest attri~utea 
of sove~elgnty - the right to be supported by taxatio~ and 
the power of eminent domain by the county in its beha~f. 

This summary c learly illustrates that the maintenance 
of this hospital is but a valid• authorized function of the 
county as a governmental unit t hat has l ong been r ecot nized . 

Section 11316 R. s . Mo . 1929• providess 

''The prosecuting attorneys shall commence 
and proaecut e all civil * * actions 1n 
their respective counties in which the 
count,- * * * may be concerned• defend 
all suits against the county ~~- "!} * * . " 

Section 11318 R. s. Mo . 1929. providear 

"He (the prosecuting attorney) shall * * 
defend * * * all civil suits in which the 
county is interested. represent generalll 
the county In all matters of law * ~ * . 

Ia not the county "concerned• and "interested• in 
litigation affecting a unit of the county government? We 
t h ink it ls vitally concerned in seeing that the st~ utea 
under which the hospital operates are not viol ated by 
permitting unauthoriz-ed persona to uae t he instituti o:p. . 
It will be noticed a l so that the above stat ut es in sp~ak­
ing of the pr osecutor 1 s duty to represent t he count y po 
not r estrict it to suits i n wh!ch the county i s "defendant" 
or "plaintiff" or a "party". 

In United States vs. Burton 131 Fed . 662, defend~t. 
a United Statea Senator. was charged with receiving a pecun­
iary compensation £or services r endered for a certain com­
pany 1n a matter pending before t he Poat Of'f 1ce Dep·artment. 
At that time (1904) a federal statute existed prohibiting 
a senator from receiving compensation for aervicea rendered 
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by him to any person in relation to a matter in which the 
United Statea waa interested. The aervice rendered •~ in 
connection with a "traud order• laaued by the Postal -
partment . The eourt held that the United Statea waa ntereated 
in the f~aud order. aay1ng of the word "interested",_ Ite 
primary meaning ia 'to be concerned in a cauae or ita con­
sequences.' and this meaning is the one which ordinar~ly 
should be given to legislative enactments . " 

We think the county and its people are concerned in 
any action aff ecting t he Boone County Hospital - a public 
inatitut1on, and it 1a t he duty of the Prosecuting At~orney 
of Boone Oounty to repreaent said institution in any liti­
gation af'fect1ng it. 

The next question to be d isposed of ie: May the 
board of trueteea of eaid institution retain private •ttor­
neys • even though 1 t is the duty of the proaecuto.r to 
repreaent them. and pa7 aa1d attorneya out of hoapita)i funds. 

ln Dixon v .. Livingston C4unty 70 Mo . 239• the po~t 
involved was whether or not a county cwl'Cl hire priva~e 
counael to repreaent it in a certain matter. The ata~ute 
at that time (18~ ) authoris•d the count,. court to h1J:i8 
a count7 attorne7 except that 1f the circuit attorne:r- o~ 
the judicial circuit 1n whl.ch county •••• l.ived in t~ 
count7 he was to be that county' a legal eouneel. The 
county court of L1v1ngaton. CountJ retained private counael 
to repre•ent the county even though the circuit attorqey 
lived in Livingston Oounty. This caae ... one by aaid 
private counsel t o CC)l l ect hia fee . . The petition wu aucceaa­
fUlly demurred to and on this the court said• l . c. 2~1 

"We are or opinion that the cemurrer 
to the petition was properly auatained. 
on the ground that the duty of proaecu­
ting such suit was .• by e.xp-reaa atatute . 
caat upon the circuit attorney. and that 
the county court had no warran.t 1n law 
to employ another attorney to perform 
this duty.• 

Tp.e rule t hat would aeem to be announced in that caae is 
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that 1f t he legisla ture provide s legal counae~ f or a g~vern­
menta l agency it must rely on t hat legal c ounael f or ita 
representat ion and can not h ire private c ounsel t o rep~esent 
it,. By analog y t hat case appl ies to t he ins tant quest~on 
with equal f orce. The l egislature has designat ed the pr ose­
cuting a t t orneys t o att end to l i tigation which 1nterea~a t he 
county and having done so it i mpliedl y prohibited the em­
p l oyment of ot her c ounsel. 

The remaini ng queation deals with h ow t he expenae• and 
coat of litigation -(excluaive of attorne7a teea) a1'f ecting 
the Boone County Hospital are to be paid. 

Section 13976 R,. s . Yo. 1929 providea for the lev~ ot 
a tax to support countl hoapitala. Thia aection then p.ro­
videa t hat s a id taxea shall be collected in the same 
marmer as other taxea are e.ollected and credited to the 
'hospital 1\md' and ahall be paid out on the or der ot tM 
hospital truateea for t ba purpoae authorised by t h ia article 
and for no other purpoae whatever.• 

. The purpose that aaid funds can be spent for, and 
upon which this question turna • ia found in Section 139'78 , 
Lawa 19371 page 357, and ia - maintenance, auperYlaion!L . 
care and cuatod7 of the grounds, rooma or build1nga co~r1a-
ing the hoap1tal. . 

The board having s upervision, care and cuatody of lthe 
hospital also bas the duty to aee tnat no one uaes s aid 
hoapital faci l i ties except those that t he legislature authoriz­
ed. 

It ia a famil iar rul e of law i n t his s tate t hat where 
an orfioer i s given expreaa power t he r e ia carried with the 
expreaa grant by necessary impl i cat i on ever y othe r power 
necessary and proper t o t he execution of the power expr~ssly 
granted . (Ex parte Sanford 236 Mo . 665; State ex rel. v~ 
Speer 284 Mo. 46) • Here we have the b oard with the expreaa 
power to auperviae and c ontrol t he hoapital and to apend the 
hospital fund for that purpoae. The law eatabliahea wh, mar 
use the county hoap1tal t'acilit1ea and a part of the bo&rd'a 
supervision and control ia to aee that no one except tho .. 
authorised do uae aaid tacil1t1e-a, It a law auit becomea 
neceaaar7 to maintain said auperYiaion and control, then by 
implication the board or truat••• Dl&J' apend the hoapital fund 
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to effectuate their expreaa power to auperviae and COJ'ltrol 
the hospital. 

CONCLUSION 

Therefore . it ia our opinion that the Board of T.ruateea 
ot the Boone County Hospital may not retain private counael 
to defend a suit brought by an osteopath to determine aaid 
osteopat~ right to treat patients 1n said institut1o~ . 
The prosecuting attorney is charged with t his duty ~der 
the law. However. the trustees may spend "hospital funds• 
to pay neeeasary coats of this litigation. exclusive of 
attorneys fee-.. 

APPROVED& 

w. :. somm 
(Acting ) Attorney General 
LLB :RT 

nespecttull y submitted. 

LAWRENCE L . BRADLEY 
Aaai.stant AttorneJ General 


