ASSESSMENT 2 Assessors should assess all real

Hon, Henry F. Oelze,
Assessor of St. Charles County,
3t. Charles, 1"lsso ri,

property if t he ownership on June
1st of the year preceeding tne
collection of taxes.

april 20th, 1939. \

‘Dear 3ir:

inguiry

e wlsh to acknowledge receipt of your
which 1s as follows:

"The gquestion has arisen in St,
Charles County, KMissouri, as to
whether or not lands in process

of condemnation by the United

States of America, in comnection
with the canalizotion of the liiss~
issippl River, and more particularly
by the construction of what is

known as Lock and Dam No. 26 in the
Misslssippl Liver at Alton, I1li-
nois, because of which certain proe
perty &long the ¥ississippil Kiver

in 8t. Charles County, Kissouri, which
will be inundated, should be assessed
for texatlion purposes.

The policy of the Federal Govern-
ment is to acqulire the greater por-
tion of thls land in fee, taking
flowage easements over land where
the particular trect is highly de-
veloped or contains costly lmprove-
mentse

The War Department flles a petltion
in the United States District Court,
askin: for the condemmation of a pare-
ticular tract of land., On the same
day the petition is filed, the Dis=-
trict Judge signs an order giving the
United 2tates the right to take im-
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mediate possession. This is in
accordance with Section 594, Title
33, United States Code Annotated.
Under authority of t' is Order,

.when the dam at Alton was completed,
it was placed in operatlion atout

July 1, 1938, 1'ost of the sults for
the condemnatlion of land overflowed
as & result of the creatlion of this
pool are stlll pending in the Federal
Court, I am told by the District En-
gineer at 2t. Louls, iilssowri, that,
when the amount of compensation to be
paid the property owners is finally
determined by the court, that 6% in-
terest is allowed the property owner
«8 additional coupensation for the
teking of his land, from the date the
Order of Immediate Po:session was filed
until the sum of money is deposited
into the Registry of the Court. Vhen
the money is pald into the R glstry
of the Court, an Order Vesting Title
in the United States 1s signed by the
Federal Judge, and a certified copy
thereof fil:d for record in the 0ffice
of the Kgcorder of Leeds.

Shall I stop assessing the property
described in the various petitions (1)
On the date the Order of Immedlate
Possesslon is entered, or (2) On the
date when the dem was placed in opera-
tion, towit, on or ebout July 1, 1338,
or (3) Walt until the Order Vesting
Title_in the United Stetes 1s filed in
the hscordor'l Office?.

An eurly reply will be appreciated,
inasmuch &s I shall soon have to begin
preparing the books for the a:sess . ents
as of June 1, 1939,.,"
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It occurs to us as a primery and undlisputed
principle of law that the Federal Courts will ap=-
ply the State law in the decislon of a case invole-
ving the construttion of the revenue laws of liis=-
souri, although the case belng tried 1s in the
Federal forum, provided the law on such question
has been declared by the hlghest courts of the
Stote, _

As far back as 1864 the guestion was be-
fore the Supreme Court of this State as to when
the lien attached in favor of the State for tuxes,
and in the case o. Blossom v, Van Court, 34 Yo. 390,
this State declared the law to be that the tax
lien in favor of the State attached on the first
day of F _bruary of the year thet the assessment
was to b8 made. Van Court deeded certain lands to
Blossom: by deed dated February 11, 1857. Yan Court
was gQwner of said land on the lst day of February,
1857. The stetute on the duty of assessorS at that
time, the 18th section of the 2nd article of the
Act of 18:5, provided:

"' Every assessor shall comnmence

on the first day of February in
each year, during his continuance

in office, and go through all

parts of the county # # & in which
he is the assessor, and reguire
every person who shall have owned

# ¥ % any property on the sald first
day of Februmy in each year, taxable
by law, # # & to deliver him a written
list of the same # # # %

The court, speaking of the above provision,
sald (page 394):

"The section above quoted appears

to fix definitely thaet the tax

should be assessed against the per-
son who was on the first day of Fe=-
bruary the owner of the property,

thus fixing his liability on that day,
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and charging the property with it

as an encumbrance, (although the
amount of the encumbrance is not
asecertained untlil afterwards)

The defendant having conveyed the
land on the eleventh day of February,
was lliable for the taxes assessed
egainst the property on the first
day of that month."

The court in that opinion states that the
state and county taxes constitutc a liability of the
owner o. the property as well as an encumbrance upon
the land itself, which could be sold for their non=

payment.

The principle and holding of the Supreme
Court of this 3tate as declared 1n the above case
was reaffirmed in the case of Nclaren v. Sheble, 45
l'oe 130« The facta in the latter case were that the
defendant Shelle on the first lNonday ol Sgptember,
1866, owned certain real estate and thereafter in
October conveyed the same to the plaintiffi, The deed
contained the covenant of warranty implied in the
words "grant, bargain and sell.” The grantee, plaline
tiff therein, paid the state and county tazes assessed
egainst the property in the name of the defeandant ior
the flscal year 1866=-7, the defendant refusing to do
so, and brought this sult to recover from the defen-
dant such payment. lio actual asseszsment of the property
for the year 1866 had been made at the date of the
conveyance by deed. The acssessment, however, was
subsequently made in accordance with the statute in
the name of the dgfendant as being the owner on the
first Yonday of September of that year. The court saild,
pese 131: ~

"Did the lien of the tax imposed

by virtue of the assessment take
effect by relation from that date?
That 1s the only guestion presented
for conslderation, and it is substan=-
tially determined by the decision in
Dlossom ve Van Court, 34 )Xo« 390.

« & % That case decides 1n effect
that the tax lien does relate back to
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and take effect from the inception
point of the assessment, although

the assessment may not be consummated
ti1ll a later day or month in the

year, The language of the court on this
point is clear and expliclt, The
statute under which that decision was
made regulred the assessor to begin
hiswork on the first day of Februsaryj
thepresent statute requires the assess-
ment to date from the first Ignday &f
Septerber.

W 4 4%

"According to the rule laid down in
Elossom ve Van Court, -the defendant,
velrg the owner und occupler of the
premises on the first Monday of Sep=-
tember, 1866, was llavle for the taxes
of the fiscal year beginning at thet
date, and such tsxes consituted a lien
upon the property, by relation, from

anc after the first Vonday of September,
althcugh not actually levied till the
year 1867. The rule 1is Just. Suppose
that A., on the first Monday of Ceptem-
ber in anv given year, hed ~10,000 cash,
end returned it as the law requires;

and Be., on the same day, had 10,000
invested in rezl estate, and in like
manner returned it for taxation. Suppose
then, that these parties, on some subse-
quent day prior to the conswmmation of
the assessment, should exchange property,
who should pay the taxes? A. would be
compelled to pay the personal taxes
assessed on account of the $10,000 cash
returned, and, according to the theory
ol the cdeiendant, also, the taxes assessed
on account of the real estate returned
0y Be==thus paylng the texes of the

two for that year, rellieving hls vendor
from all tax payments whatever, in the
case supposede The true and equitable
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rule is for cech party to pay

the taxes asscssed on account

of the property owned by them
respectively on the initial day
of the assessment, in the absence
of any stipulation to the cor-
trary. '

This equitable rule 1s recognized
in Plossam V. Van Court, cnd that
case, as already observed, decldes
that the tax lien takes effect arnd

. becones an encumbrance from the ine
ceptlion of the assessments"

The statutes of 1865, which were operative
when the case of "claren ve. Sheble was decided, pro-
vided (Secs 31, p. 105, General Statutes 1865:

®The clerk of the county court
shall deliver to the assessor on or
before the first day of September
in every year the assessor's books
of the precedling year « # # # and
take his receipt therefor, and the
assessor,sh soon as he shall ha'e
completed his assessment and mede -
his assessor's book for the year,
shall return the whole of such papers
and documents to the clerk,"

%e have examined the Laws of 1865, Chap. 12,
beginning wh page 98, and find that 1t 1s substantially
the same w ith reference to the assessor's duties as
the present law of Vissouri, except it has no provi-
slon gimilar to Sections 8746 and 9747, '« S. Noes 1929,
which are noted hereafter, ‘

The sbove two cases of Plossom ve Van Court
an¢ Mclaren ve. Sheble are approvingly cited by the
Supreme Court of Nissouril in the case of Btafford v.
Figzer, B2 loe. 393, 5897.
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In State ex rel. Watson ve. Harper, 83 lo.
670, these two cases are agein approvingly cited,
and on page €76 the court says:

"Then egain, this lien which
attacked uron the assessment of
the taxes under the law 1867,
supra, ls retalned and preserved
by sec. 6832, Le Se 1879, which

. provices that the 'taxes due and
unpaid on any real estate i # &
shall be deeuecd and held to be
back texes, and the llien heretofore
created in f.vor of the state of
Missourl is hereby retained.' It
is thus very evlident that the law
of 1867 provided for, and created
a lien for the taxes and the law

- of 1877 preserved it."

Agein in 1912, in the case of lorey Eng.
& Conste Coe Ve Ice Rink Co., 242 lice 241, the Supreme
Court of this State approvingly clites the case of
Elossom ve Van Court and Vclaren ve Sheble, amd with
reference to sald two cases states, page 249:

"Poth cases hold that the llen of
the tax takes effect from the
initial point of the assessment,
and by virtue of the assessment."

Likewlise, *ne Blossom and the lclaren cases
are approvingly cited by the Supreme Court of lissouri
as late as 1936. Sce the case of Dennig v. Swift &
Coey 339 Lo. 604, €09, €610, where the court says:

"Blossom V. Van Court and Melaren
Ve Sheble, as indicated by our pree
vious reference to those cases,
turned on the guestion of when the
lien of the tax attached."
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It will be noted that under the well de-
fined law as declared by the nighest court of this
stute, 1t is desermined and settled that the lien
for taxes attaches to the land and becomes fixed upon the
initial date when 1t becomes the duty of the assessor
to begin assessing the property. Section 9756, L. Se
1929, fixes the first day of June as the day he shall
begin his work of assessing the property of his county,
and under the holding in the liclLaren case and the
Flossom case, the lien atteches on the first day of
June of a given year for the taxes that are payaktle
in the fall of the next year,

In addition to the statutory law under which
the Plossom and Fclaren cases were <declded, there has
since then been placed on the statute books of lig~
souril Section 9746, E. S« 0. 1929, which provides:

"Ivery person owning or holding
property on the first day of June,
including all such property pur-
dased on that day, shall be liatle
for taxes thereon for the ensuing

year,"
and Section 9747, which 1n part provides:

"kgal property shall in all cases
te liable for the taxes thereon,
and & lien is hereby vested in
favor of the State in all real gro=-
perty for all taxes thereon, which
lien shall be enforced as herein=
after provided i # &,"

* The cases of Pannon v, BEurnes, 39 Fed. 892,
and United States v, Plerce County, 193 Fed. 589, re-
lied on by the Justice Department of the United
States aa authority for the concluslon reached in
thelr opinion, were both declsions of the Inferior
P"ederal Court, The Bannon case was decided iy the
Circuit Court for the Vestern District of ilssouri in
1889, which 1s the same as the District Court at this time,
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The case of United States ve. Plerce County was de=
cided by the District Court of the State of Washing=-
ton in 1912, Eoth of those cases have besn dlsap=
proved.,

The Circuilt Court of Appeals for the Second
Circult, in 1931, in the case of Unlted States v.
City of ruffalo, 54 Fed. (2d) 471, clted the above
two cases, 39 Fed. and 193 Fed., and Judge Hand,
writing a separate concurring opinlo:, said the fol-
lowing, page 4743

"T agree in the result but for
other reasons then my brothers,
The question appears to me wholly
one of state law, with which the
sovereignty of the Tnited Statcs
has nothing to do, although of
course 1 agree that no state may
tax property of the United States.
On the other hand I do not under=-
stend it to be disputed that when
the United States takes over pro=
perty, it tekes it subject to what~
ever limns arc upon 1it, tax liens
like the rest. If the law of a
state were that all taxes should be
liens as of lkarch flrst, the time
of the assessment, but might be come
puted, levied and extendedyonithe
rolls before July first, I see no
reason why they should not be a lien
. upon l-né conveyed to the Tnited
States on larch second. The act of
liguidating and formelly imposing
the tax would not in my Judgment be
in defeesance of the soveralgnty of
the United ttates. I cannot agree
with the contrery ruling in U. S. Ve
Plerce County (DeCe) 193 Fo 529,
Pennon ve Burnes (C.C.) 39 ¥, 892,
conteins a dictum in eccord, but it
was altogether unnecessary to the
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result. The levy and extension

on the rolls are not adversary
proceedings against the Unlted
States, llke an arrest or seizure
of its property; they do no nore
than fix the amount of a charge
already imposed, and the liquida-
tion does not depend upon guestions
in which the United States 1s in-
tercsted except as all other owners
of property. <“hey are not directed
egainst it indivRdually, as is a
suit, or a condermnation.”

This view above expressed by Judge Iiand
was approved by the United States Circuit €ourt of
sppeals of the 9th District in 19233 1ln the case
of United States v. John Ke & Catherine S, Jullen
Beneve Corps, 60 Fede (2d) 48+ "The court there in
& unanimous opinion, after quoting the above guoted
portion of the opinlion of Judge Hand, said, page 543

"ihile it is conceded in the case

at bar that thec assessments made by
the City of Awerican Falls was void
by reason of the fact that the govern-
ment owns the prorerty subjected to
the assgessment, we are inclined to
agree with the posltion teken by Cire
cult Judge Le Hand in his concurring
opinione

The decisions cited 1in the opinion of the
Department of Justice are not authority for the con-
clusion reached in said opinion beceuse those decisions
are overruled In later caeses by superlor Federal Courts.
The Rannon and the Plerce County cases, sup a, overlook
the fact that in the construction of state revenue laws
the Federal Court will adopt the construction of the
highest State Courts es placed on said laws by the
Stete Courtse. If authority !!:.gﬁoairad supporting
this latter statement, see Stoneé Ve Southern Illinois &
I'issouri Pridge Coe., 206 U. 8¢ 267, 51 L. Ede 1057,
where the court salds:
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"These questions involve the
powers of corporations under the
laws of ¥issourl, which are con-
cluded by the adjudication of the
Stete Supreme Court."

Also, Consolidated Fendering Coe. ve. Vermont,
207 Ue Se bél, 88 L. Ed. ;.‘)27, where the ‘E'upreme Court
of the United States, spesaking of the construction of
& state statute said:

#

"yhether the notice to produce
was broader thaen the statute pro=

- . vided for is a question of the cone
structlon of the state statute, and
of the notice, and the decision of
the state court is final on that -
question."

Likewlse, Ughbanks v. Armstrong, 208 U. S,
481, 52 L. ide 582, where the Supreme Court said
with reference to the construction of a stetute de-
fining the lichigen indeterminate sentence and the
construction thereof by the Kichlgan courts, the
followings

"In such a case as this we follow
that construction of the Constitu-
tion and laws of the state Whlch has
been given them by the highest court
thereof."

Such a rule has also been applied with refer-~
ence to treaties. See Re. Ghid, 1567 Cal. 552, 108
Pace 516, 37 LeRehs (N.S.) 549, 555, where the Supreme
Court of Californie saild:

"The clause of the centine
treaty relates to legal proceedings
Ior the settlement of estates, and
the words used are to be given the
meaning they usually have in their
respective countries when used in
that connection."
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If question might be ralsed as to the
liabllity of the United States for the lien which
had attached to reel esta ¢ at the time the United
States became the r ecord owner thereof, the case of
Yullen Peneve COrpe. v. United States, 40 Fed. (2d)
937, holds that the United States by taking possession
of realty iupliedly contracts to pay the amount of
liens at thet time against said property. The court
says: :

"admittedly en action may be
mahtained against the United States
end upon an implied contracte, If,
under circumstences, where 1t has
taken over for a& public purpose,
the private property of enother,
a contractual obligation will be m=-
posed by law on it to compensate for
destroylng the interests of another,
# % #4 Vhen the Unlted States, wlthoqut
compensating the plaintiff, a lienholder,
took permenent and exclusive possesslon
of the lands and devotcd them to reser-
volr purposes, 1t destroyed the lien
back of the bonds and made 1t impossible
for the plaintiff to collect on 1its
bonds, &nd when in doing so it was
taking private property without just com~
pensation and lmpliedly contracted
wlth the bondholder and obligated ite
self to'pay the lien upon the propertye.
Otherwise, onc¢ who may have a lien ine
terest in land would be deprived of hils
right to realize upon his lien."

It is noted that your inquiry 1s based upon
the statement that when the money is awarded by the
Commissloners as dameges for the land is peaid into
the reglstry of the court, " an order vesting title
in the United St:tes" 1s mede by the Federal Courte.
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The ownership of the land is your guiding star as!
to when you should or should not assess real estate
for taxation purposes.

The date under the Laws of Jissouri_ that.
real estate is texable is June lst of a given yesar,
the taxes then so assessed Delng payavle in the
fall of the following yeare. If the title toc the
land in question was on Junn lst of a glven year
vested In the Foderal Government, then it would be
your duty as aaaessor to not assess sald land. 1If,
on the contrary, on June lst of a glven year the
title was not in the Federal CGovernment but was in
an indivhkduval, then 1t would be your duty to acssess
sald property, although the taxes were not actually
payable until some elghteen months thereafter,

The question of whether the dam was actually
in operation has nothing to do with whether you as
e-sessor should assess the property, likewise, the
question of whether the order is filed in the Record=
ert's Office can not be the determining fat,

CONCLUSION

it is our opinion that it is your duty
as assessor of It, Charles County to assess for
taxation purposes such real estate as on June 1,
1939, located in St.. Charles County, if, at that time,
the title thereto had not been actually vested in the
Federal Government. However, when the tlitle has been
vested in the Federal (Covernment, then it 1s your
duty not to aessess sald real estate as of June lst,
of any year thercafter and this 1s true regardless of
whether the dam for the erection of which the land was
condmened, was placed into operation and regardless of
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whether the order vesting title 1s filed in the
Rocorder's Office of yorr county,.

Yours very truly,

DRAKE WATSON,
Assistant Attorney Ueneral,
APPROVED:

(Acting) Attorney General,
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