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ASSESSl\'TI!iN'l' : Assessors should assess all real 
property if the ownership on June 
1st of the year preceeding the 
col lection of taxes . 

april 20th. 1939. 

Bon . Henry F. Oel ze . 
Assessor of St . Charles County, 
St . Char l es . !"isso··ri . 

Dear Sir: 

\ 
~ -

F \ L E 0 

We wish to acl{nowl e<ige receipt of your 
i nquir y which is as follows a 

"The question has arisen in s t . 
Charl es County. flas ao'l:ri. a s to 
whether or not lands in proces s 
of condemnation by t he united 
St ntee of' America. i n connection 
with t ho canal1zction of t he U1ss­
iss1pp1 Ri vor • Ql'l..d :u.ore particulc.r l y 
by the construction of what 1s 
k:no m as Lock and Dam No . 26 in the 
t!i ss1as1pp1 I\1ver o.t Alton, I lli­
nois. because of which certain pro­
pert y ~ong t he U1ss1ss1ppi River 
in s t . Charl es County. !"i ssour1. wh ich 
will be inundated , shoul d be a ssessed 
for taxation purposes . 

The policy of the Federal Govern ­
ment is to acquire the gree ter por­
tion of this land i n fee , tuk1ng 
f l ow e easements over land where 
the particular tract is h i ghl y de­
vel oped or contains costl y improve ­
ments ·. 

The War Department fi les a petition 
i n t he United St ates District Court , 
aski n for t he condemnation of a par­
ticular tract of land. on t he same 
Qay t he petition i s fi l ed, the Dis­
trict Judge signs an order g iving t he 
United St ates the right to take ~ 
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mediate possession . This is in 
accordance wi t h Section 594, Titl e 
33, United St ates Cod e Annota ted . 
Under au t hority of t · i s Order, 

. when t h e dam at Al ton was completed, 
it was p l aced in operRtion abou t 
July 1, 1938. I'os t of t he s uits f or 
t he condemnation of l and ovE:>rf lowed 
as a r e sult of t he creation of t b.is 
pool are still pendi ng i n t he Federal 
Court . I am told by the District En­
gineer a t St"' Louis, l~isso· :ri , t b.a t , 
Tlhen t he amount of compensation to be 
paid t he property owner·s is f inally 
determined by t he court . th~t 6% in­
terest is allowed the property owner 
~ s addition al c~~ensation f or t he 
t aking of his l a nd, from the date t he 
Order of Immediate Po. sess ion was f i l ed 
until the sum of money is deposited 
into the Registry of the Court . ~.hen 
t he money i s pa id into t he R- g i s t ry 
of the Court,. an Ord er Vesting Titl e 
1n the United St a tes i s signed by t he 
Federal Judge , a nd a certified copy 
thereof fi l . d for record in t he Of f i ce 
of t he R~corder of Deeds . 

Shal l I stop assessing t he propert y 
descri bed 1n t he various petitions (1 ) 
On t he date t he Order of Immediate 
Pos s ession i s entered, or (2) On t he 
date when the dam was placed in opera­
tion, t owit, on or about J u l y 1, 1938, 
or ( 3 } t"'a i t unt i l the Or der \"'e ating 
Ti t l e _iJl the United States i s fi l ed in 
t he n~corder's Of f icet . 

An e~.rly rep l y wi ll be apt reciat ed, 
inas~~ch as I shall soon have to beg i n 
preparing t he books for the a _sess . ents 
a s of June 1, 1939 . " 
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It occurs to us as a primary and undisputed 
principle of law t hat t he Federal courts \'lill ap­
ply t he St a t e law in t h e decision of a case invol+ 
vi ng t he construetion of t he revenue laws of W.is­
s ouri, although t he case be ing t r ied is in t he 
Federal forum. provided th e law on sueh question 
has been d&clared by t he highest courts of ~e 
St ate, 

As far back as 1864 t h e question was be­
fore t he Supr.eme Court of t his State as to when 
t he l ien attached i n .favor of the St ate for t uxes 
and in t h e case o_ .Blossom v. Van Court, 54 t.:o . 3~0, 
t h is St ate declared t he law to be t hat the tax 
lien in favor o.f t he St a t e atta ched on tile f irst 
day of F bruary of t he year t hat the assessment 
was to b& made. Van Court deeded certa in l ands t~ 
Blossom by deed dated February 11, 1857 . l[an Court 
was q~ner ·Of said land on t he 1st day of Febr uary• 
1857 . The statute , on the duty of assessor& at that 
t i me, t he 18th section of t h e 2nd article of t he 
Act of 1855, provided : 

" · Every assessor shall commence 
on the f'irs t day of February in 
each year, auring h is continuance 
Ln off ice, ana go through all 
parts of t he c ounty * <~<- (} in which 
he is t he assessor, and require 
every pers on who shall have owned 
~ * * any property on the said firs t 
day of Februay. in each year, taxab1e 
by l aw, ~:· ~~ * to deliver h im a writ ten 
lis t of t he a ame * t:- * .n 

T.he . court, s peaki ng of t he above provis ion, 
said (page '394 ): 

"The s ection above quoted appears 
to ~lx definitely that the t ax 
shoul d be a s sessed aga inst t he per­
son who was on the first day of Fe­
bruary t he owner of t he property, 
thus fixing h is liab i l ity on t hat day. 
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and charging t he propert y with it 
as an encumbrance , (although the 
amount of the encumbrance i s not 
aseertained until a fterward&) 
The defendant having conveyed the 
l and on t he e l event h day of February. 
was liab l e for t he t axes assessed 
agains t the property on t he first 
day of ~hat month . " 

The court in that opinion s t ates that t he 
s tate and county t axes cons t i t ute a l i ability of t he 
owner o~ t he property as we l l as an encumbr ance uppn 
the l and itsel f • which coul d be s ol d for t heir non­
payment . 

The principl e and h ol ding of the Supreme 
Court of t h is State as declared in t he above case 
was r eaff i r med in the case of UcLaren v. Shebl e , 45 
1.o~ l 30 4t 1'he facts 1n the l atter case wer e t hat the 
cief endant Sheb l e on t he firs t I.:ond.ay of' September . 
1866• owned certain rea l estate and ther·ea.f t er i n 
October conveyed the same to the pl aintirf. The de ed 
contai ned the covenant of warrant y impl ied in t he 
words "grant. bargain and s ell." The grantee. plal n­
t if.f therei n• paid the st a t e and county taxes a sseiSsed 
aga i ns t the property 1n the name of the def'e"''ldant .t or 
the .fiscal year 1.866- 7 , the def endant re.fusing to do 
so, and br ought this s uit to r ecover .from t he defen­
dant such payment . No actual assessment of t he prpperty 
.for the year 1866 had been made at the date of the 
conveyance by deed. The a sses sment , however , was 
subs e quentl y made in accordance wi th t he statut e in 
t he name o£ the ~fendp.nt as being t he owner on th~ 
f irs t t:onday of Sept ember o£ that year . The court said, 
page 131: 6 

"Did t he lien of t h e tax i mpos ed 
by vir tue of t he ass es sment take 
effect by r elat i on from that date ? 
Tha t is t he onl y questi on presen ted 
f or consideration~ and it is substan­
t ially determined by t he decis i on i n 
Bl oss om v. Van Court. 34 1\o . 3-90-.· 
~· ~'" * That case decides i n effect 
t hat t h e t ax l ien does rel ate back to 
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and t ake effect f rom the inception 
point of t he as sessment, although 
t he a s sessment may not be c ons u=mnated 
till a l ater day or month i n t he 
year . '.the l anguage of the court on t his 
point is clear and explicit . The 
statute under wh ich that decision was 
made required the assosaor to beg in 
his work on t he first day of Febr uary; 
thepresent sta tuto r equires t he a ssess­
ment to date f'rom tho first r~nday M 
Septe.:...ber . 
.,~ f:· * 
"According to the rule laid down in 
Bl ossom v . ¥an Court, ·the defendant, 
t e l .:..g the owner ~.nd occupier of tbe 
premises on the fir s t lo onday of Sep­
tember , 1 866 1 was ll4bl e f or the t axes 
of t he fisca l year begi nni ng a t t hat 
date , and s uch t axes consituted a lien 
upon the property, by rela t i on, f rom 
and after t he first r onda.y of ('e.pt ember, 
although not actually l evi ed till the 
year 1867 . The rul e is just . Suppose 
t h&t A., on the f irst ? onday of Septem­
ber i n any .ci ven ye:..,.r , had "-'10 , 000 cash , 
and returned it as the l aw r equires; 
and B. , on the same day, hac ~10, 000 
inves ted in rea l es t ate , and i n like 
manner returned it for taxation. Suppose 
then, that these parties , on s ome s ubse­
quent ~ay prior to t he consummation of 
the assessrr.en t , shoul d exchange property, 
who shoul d pay t he t axes? · A. woul d be 
compelled to pay the pe r sonal ta.xes 
a ssessed on account of the ~101 000 cash 
r e t tirned, and, according to t he t heory 
ol' t he Ci.ol'endant , a lso, t he t axes as sessed 
on account of tho real estate returned 
by B.--thus paying t he t~es of the 
t wo for t ha t year, r e l i eving his vendor 
f rom a l l t ax payments what ever, 1n the 
case s upposed . ~he true and equitable 
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rul e i s for each party to pay 
the taxes assessed on account 
of the property owned by them 
respectivel y on the initial dAy 
of the assessment , i n t he absen ce 
of any stipulation to the con­
trary. 

This equitable rul e is recogni zed 
in P. lossom v. Van Court, ~nd that 
case, as already observed, decides 
that the tax lien takes e.ffect and 
beco~. es an encumbrance .from the i n­
ception of the assessment . " 

The statutes o.f 1865, whiCh were operative 
when the case of · cLaren v . Sheble was decided, pro­
viued (Sec . 31, P • 103, General St tutes 1865 : 

f The clerk of the county court 
shall deliver to the asaossor on or 
bef ore the first day of September 
i n every year the assessor's books 
of t he prec~ding year ~- * f:· {:0 arA 
take his receipt therefor , and the 
assessor, sb s oon as he shall ha ' e 
corupleted hie assessment and made · 
his assessor's book for t he year , 
shall return the whole of such papers 
and documents to t he clerk . " 

1 1'~ have examined the Laws of 1865, Chap . l-2, 
beg i nni ng ~ page 98, and find that it is substantially 
the same Vi i t h reference to the a~sessor t s dut i es as 
the pr esent law of t issour17 except it haa no provi­
sion simil &.r to Seet1ons 8746 and 9?47, F .• s . !fa-. 1929 , 
which ar·e noted hereaf t er . 

The above two cases o~ i lossom v. Van Cou~t 
nne ~cLaren v . Sheble are approvingl y cited by th' 
Supreme Court of Misaouri in t he casa of St afford v. 
Fizer , 82 r. o . 393, 397 . 

• 
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In Stat e ex rel . Watson v . Harper, 83 I.:o . 
670, these two cases are again approvingl y cited, 
and on page 676 the court saysz 

nThen again, this lien wh ich 
a t tacced u~on the assessment of 
the taxes under the l aw 1867. 
supra, is retained and pres erved 
by sec . 68321 h . s . 1879, wh lch 

. provides that the 'taxes due and 
unpaid on any real estate -i<- .w. * 
shall be dee~ed and held t o be 
back taxes , and the l i en heretofore 
cr eated i n f .- vor of t he state of 
J•issouri i s :he1 eby retained.' It 
ia thus very evident that the law 
of 1867 provided f or, and created 
a lien f or the t axes and t he law 
of 1877 preserv--ed i t . " 

Again in 1912, in t he case of 1 orey eng. 
& Cons t . Co. v . Ice Rink Co., 242 I .• o . 241, the Supreme 
Court of this St a te approvingl y cites the case of 
Blossom v . Van Court and McLaren v . Sheble, and with 
Feference t o s&i d two cases states . page 249= 

"Both cases h old t hat t he lien of 
t he tax takes erfec t from t he 
initial point of t he asseaament, 
and by virtue of the asse ssment . " 

L1kev1ise 1 t.il.e Blossom and t he !:cLaren cases 
are approvingl y cited by t he Supreme Court of' !~issouri 
as late as 1936 . See t he case of Dennig v . Swif't & 
Co . , 339 l o . 604, 609 , 610 , where the court says : 

"Blos s om v . Van Court and r cLaren 
v . Sheble, as i ndicated by our pre­
vious reference tQ thoae cases, 
turned on the question of' v:hen t he 
lien .of' t he t ax attached. " 
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It will be noted that under t he well de­
fined l aw a s decl ared by the highest court of this 
s t ate , it is de- ermi ned and settled t hat t he lien 
f or taxes att aches to the l and and becomes fixed upon the 
initia l date when it becomes the duty of t he assessor 
to begin assessin£ the property. s ection 9756, h . s . 
1929. fixes the firs t day of June as t he day he shall 
begin his work of assessing the property of h is c ounty. 
and under the h ol d i ng in the r,:cLaren case and the 
Plossom case , t he lien att chee on t he fir st day of 
June or a g iven year for the taxes that are payabl e 
in the fall of the next year . 

I n addition to the statutory law under wh i ch 
the Elossom and J:cLaren cases were .Cecidod, there has 
since .then been pl aced on the statute b ooks of J i s ­
sour! Section 9746 , R. s . r·o . 1929, which provides= 

"rvery person owning or hol ding 
proper t y on the first day of June , 
includi~~ all s uch property pur­
dased on that day, shall be liabl e 
for taxes t hereon f or the ensuing 
year . " 

and Section 9747, wh ich i n part provides & 

"R~al property shall in all cases 
t e liabl e for the taxeo thezoon. 
and a l ien is hereby ves ted 1n 
favor of the St ate in all r eal jro­
perty for all taxos ther·eon, which 
l ien shall be enforced as herein­
after provid&d ~} ~ ~1- . " 

· The case s of Bannon v . Burnes, 39 Fed. 892, 
and United States v . Pi erce County, 193 Fed , 5&9, re­
l ied on by the Justice Department of t he United 
~ tates as author ity f or the concl usion r eached 1n 
their opi nion, were both decisions of t he i nferion 
Federal Court ,,. The Ba.n.non case was decided t y t h& 
Ci rcui t Court f'or t he \'. estern District of t'"issouril i n 
1889• wh ich is t he same as t he Di strict Court at th is t ime . 
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The c ase of United States v . Pierce County was de­
c1Qed by the District Court of the State of : ashing­
t on 1n 19~2 . Both of t~ose c as e s have been disap• 
proved , 

The Circuit Cour·t of Appe·als for the Second 
Ci rcuit , in 1931, in t he cas e of United St ates v . 
Ci ty of [ u.ff'a lo, 54 Fed. (2d ) 471, cited the abov~ 
t wo case s , 39 Fed . and 193 Fed. , and Judg e Hand~ 
wri tins a s eparate e; ~ncurring op1nio!., said the fol­
lowing, pa0e 474: 

" I agree in t he result but f or 
ot her reasons then my brothers . 
The questi on appeura to me ~holly 
one of state law, with which t he 
sovereign ty or the United St ates 
has not~ng to d o, although of 
course I agree t he.t no state may 
t ax property of ~e United St ates . 
On the other hand I do not under­
stand it to b e disputed that when 
the Uni t ed St ates takes over pro­
per ty, it takes it subjec t to what­
ever 11ena arc upon it, tax liens 
l ike t he rest. If the law of a 
s t ate were that all taxeo should be 
liens a s of J •• arch f irst , t he time 
of the assessment, but mi ght be com­
puted. levied and extendedyont the 
roll s before July first , I see no 
rea son why they sh oul d not be a l ien 
upon l :.'nd conveyed to the United 
St ates on L~areh aecond . The act of 
liquidatir~ and formall y imposing 
the tax w.ould not in my j udgment be 
in defee.sance of t ho s overeignt y of 
the United ~ t a. tes . I cannot agr ee 
with the contrary ruling in u. s . v . 
Pi erce County (D. C. ) 193 F . 529. 
Eennon v . Burnes (C. C.) 39 F. 892, 
contains a dictUm in accord. but it 
was a l tbgether unnecessary to the 
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result . The levy and extension 
on the rolls are not adversary 
proceedings against the United 
States. like an arrest or seizure 
of its property; t hey do no rnore 
than fix t he amount of a charge 
already imposed, and the liquida­
tion does not aepend upon questrons 
in which the t nited States is in­
telested except as all other owners 
of property. ~hey are not directed 
against it 1n6ivtdually, as is a 
~ui t , or a conderunation. " 

This view above expressed by Judge Hand 
was approved by the United St a t es Circuit Court of 
~ppeals of t ho 9th District in 1933 in tke cas e 
of United States v . John K. &. Gatherine s . 1~ullen 
Benev. Corp., 6~ Fed. (2d ) 48. ~ The court there in 
a unanimous opinion~ after quoting the above quoted 
portion of the opinion of Judge Hand, ~aid, page 54 z 

"Whil e it is conceded 1n the caee 
at bar that the assessments made by 
the City of American Falls was void 
by reason of the fact that the govern­
ment ovms the property subjected to 
th~ assessment . we are inclined to 
agree with the position taken by Cir­
cuit Judge L. Band in h is concurring 
opinion. " 

The decisions cited i n the opinion of t he 
Department of Justice are not authority f or the oori­
cl~ion reached in said opinion because t hose deci~1ons 
are 0verrul ed i n later cases by s uperior Feder al Courts . 
~he Bannon and t he Pierce County case s , sup a, overlook 
the fac t tha t in the cons truction of state revenue laws 
t he Federal Court will adopt ~e construction of t~e 
highest ~ tate Cour.t~ as pl~ced on said l aws by t he 
St a te Courts . If authority wereAdeaired supporting 
this l atter statement, aee Stone ~ • . Southern Ill inois & 
!·iasouri .Bridge Co., 206 u. S • 267, 51 L. Ed. 105711 
where the court saidJ 
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"These questi ons invol ve the 
powers of corporations under the 
l aws of U1ssour1, which are con­
cluded by t he adjudica tion of t he 
St ate Supreme Court . " 

Also. Consolidat ed Rendering Co. v. Vermont, 
207 u, s. 541, 52 L. Ed . 327 , wher e the Supreme C~urt 
of t h e United St ates, speaki ng of the cor.structioQ of 
a state statute said : 

, 
"Whether t he notice to produce 
was broader t han the statute pro• 
vi ded for i s a question of t he con­
struction of the state statute , and 
of .the notice, a nd the decision of 
t he sta Le court is final on that · 
question. " 

Likewise • Ughbanks v . Arms trong,. 208 U • S t 
481, 52 L. Ed . 582, where t he SUpreme Court said 
with re•erence to the construction of a statute de­
fining the Miehi.g a.n indet erminate sentence and th' 
construction t hereof by t he I:lch1gan courts , the 
following: 

" In such a case as t h i s \Ve follow 
that construction of t he Constitu­
tion and l aws of the s t ate ilhlch h as 
been given t hem by t he h i ghest court 
ther·eof . " 

Such a rule has also been applied with rerer­
ence to t~eaties . See Re . Ghio, 157 Cal . 5521 10~ 
Pac . 516 , 37 L. R. A. (N. S.) 549, 555, where the Su~reme 
Co~t of California s ai d: 

"The clause of t he A;genti ne 
trea ty rel ates to l egal proceedings 
for the sett lement of' estates, ani 
the words used are t o be s iven the 
meaning t he y usuall y have in their 
r espective countries when used in 
t hat connection. " 
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If ques tion mi ght be raised as to the 
liability of the United St ates for t he lien Whl oh 
had atta ched to real es t a .e at t he time the United 
St a t es became the record owner thereof', the case ~f 
Lullen Benev . Corp . v . United States, 40 Fed. (2d ) 
937r hol d s that ·the Unit ed States by taking posse,s ion 
of r ealty impliedl y con tracts to pay t he amount o~ 
l i ens at t hat time against said property . The comrt 
says: 

P4dmittedly an action may be 
maht ained aga i nst the United States 

and upon an implied contract . If, 
under circumstances., where it h as 
taken over for a public purpose. 
the private proper ty of another ,. 
a contractual ob ligation will be ~­
posed by law on i t to compensate f or 
des troying the i nt eres ts of anot her , 
* * *• ~~ the Uni ted St ates, witho~t 
compensating the p l aintiff, a lienholder, 
took permanent ~nd exclusive possess ion 
of the lands and devoted t hem t o reser­
voir purpos&e , it des troyed the lien 
back of the bonds and made it i mposs i b l e 
for the p l ain tiff to colle ct on its 
bonds .. and when ~n doing so it was 
t aki ng private property without jus t com­
pens a tion and. impliedly cont racted 
with tho bondhol der ~nd oblig~ted it­
s ell to ·pay t he lien upon the property. 
Ot herwise , one who may have a lien in­
terest in l and woul d be deprived or his 
right to r oa l i ze upcn his lien . " 

It is noted that your i nquiry is based upon 
t he statemen t t hat when t he money is awarded by t}!l.e 
Commissioners as damages for the land is paid int~ 
the reg i stry of t he court, " an order vesting title 
i n t he United St~ tes" is made by the Federal Court. 
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The ownership of the land is your guiding star as 1 
to when you should or should-no~ assess real est~ie 
for taxation purposes . 

The date under the taws of -lf~ssouri-tna:t :-; 
r eal estate is taxabl e is June lst of a g iven yerur, 
the taxes then so assessed being payable in the 
fall, of the follov1ing yea:t> . If the tit~~ to the 
l .and in question was ou JUn~ lst of a gj.ven year 
vested in the F6 deral Government~ then it would b~ 
your duty as a ssessor to not ass-ess said land. I.f~ 
on t he contrary, on JUne 1st of a g iven year the 
title was not i n the Federal Government but was im 
an individual, then it would be your duty to a s se,s 
s aid. property, although the taxes wer€ not actuall-y 
payabl e until some eifhteen months ·t hereafter . 

The question of whe t her the dam was actually 
in operat~on has nothing to do with whether you ~ 
a~ sessor shoul d assess the property, likewise# the 
question of whether the order i s f1 l ed i n the RecQrd-
er 'a Office can not be the det ermini ng f &X . ~ 

COl~CL"'J~ ION 

It is our opinion that it is your duty 
as a ssessor of ~t. Charles County to assess f or 
t axation p~poses such real estate as on June 1, 
1939, located in St • . Charl e s County, i f , at th8t time . 
the ti tle thereto had not been actuall y vested in t he 
Federal Government . However~ when the title has ~een 
vested in the ~ederal Government, then 1t is your 
duty not to assess said real est a t e as of JUne 1st~ 
of any year thereafter and t his is - true regardles8 of 
whether t he dam for the erection of which the l.ancl was 
condmened, was pl aced into operation and regardle•s of 
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whethe r t he order vesting title i s fi l ed 1n t h e 
Recorder ' s _Off i ce of yo1~r c ounty. 

Yours ver y t~y, 

DRAKE YIATSON. 
As sistant Atto1 ney Gene~al . 

APPROVED : 

HARR2' H. : 'XAY 
(Act i ng ) Attorney General. 
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