
SCHOOLS: ~t is no~ necessar) that ~ne Circuit 
CUU.N'l 'l: t;OURT: Court be ~n session ~o cons~it-u~e a 

valia sa~e under Section 9254 H. s . 
lvl~ssouri , 1~29 . 

December 1. 1939 

Hon. c. Glen Murr ay 
Clerk of t he County Court 
Jefferson County 
Hillsboro. Missouri 

Dear Sira 

This w111 acknowledge receipt of your 
request for an opinion under date of October 27th• 
which reada as followsa 

uReeently the County Court order-
ed t he ~heriff to aell a piece of 
propert y on whiCh Jefferaon County 
Capital School Fund held a mortgage . 
The interest on t his property waa 
in default about eight years . ~he 
~heriff advertised t his foreclosure 
aale by four consecutive publications 
1n a county weekly paper. lbe sale 
took place while the County Court 
waa in session and aa there were no 
bidders, I bid thia property in on 
behalf ot the County Court. After 
the sale , ther e were aame who eon­
tend that t he sale is illegal due to 
the .fact that the Cireui t Court was 
not in session at that time. 

"I will greatly appreciate it i£ you 
will enlighten me on t his matter and 
I would also like to know 1t th& sure­
ties on a School Fund Loan would be re-

---
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lieved of t heir obligation 1£ a 
borrower from said rund ehould 
voluntarily e1gn a deed back to 
the county when in defaul.t or 
interest and principal." 

Section 9252. R. s . Missouri. 1929, pro­
vides t hat every mortgage given to secure a school 
loan ahall be i n the ordinary form of a conveyance 
1n fee and shall recite t he bond and contain a 
condition that 1f de:t'ault aball be made in &n7 
paymenta of the principal or intereat• the aheritf 
may~ under certain prescr ibed eonditiona, aell the 
mortgaged premises for an amount suff ici.nt to 
aatiatJ the prLnc1pal and 1ntereat• 

•Ever7 mortgage taken under the 
proviaiona of t h ia chapter shall 
be in the ordinary form of a con­
veyance 1n fe., shall reel te the 
bond, &Dd ahal.l contain a condi-
tion the. t 1i' default ahall be made 
i n payment of principal ar interest, 
or any part t hereo!"• at the time 
when t hey ahall aevera~ly become 
due and payable• according to the t 
tenor and effect of t he bond recited, 
t he sheriff of the county may, upon 
giving t wenty daya' notice of t he time 
and place of aale, by publication in 
son1e newspaper published in the county• 
i f there be one published, and it not, 
by at l east six written or printed 
handbills, put up 1n di t:t'erent public 
place-.s 1n the county• without suit 
on t he mort gage• proceed and sell the 
mortgaged premises, or any part t hereo1', 
to s atisfy the principal and i nterest, 
and make an absolute conveyance thereof, 
in tee• to the purchaser• which shall 
be aa ef'f ectual to a1l intenta and pur­
poses as i f au9h s e and conTeyance 
were made by v!••~ ~ of a judgment of' a 
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court or competent jurisdiction 
forec l-osing t ho mGrt gage, In all 
cases of loan of eehool t'unda in 
the various counties, t h e expense 
ot drawlnt; and preparing aecur1 t~ea 
thereto?# and of aelmowledglng and 
record1ng mortgagae, including the 
t oes of all o:f't1eerJ tor the filing. 
certifying or recording auch mort~ 
gages and other aecur1 t1-ea, shall 
be p~d bJ tne bor~owera reepeet~vely." 

Section 9254#. R. s . ~aaour1. 1929, pro­
vides that whenever t he principal and interest la 
secured by a mortgage with the power to aell aa 
provided in Sectian 9252, supra, and an7 part 
become,a due and payable, the count7 C()UPt may 
make an order dlree tlng the aherift to l evy on 
said property. _ A copy of aucb order duly certi­
f i ed mus t be delivered to the aherltt for sueh 
sale to be valid. 

" t'henever the prtnelpal. and interest, 
or any part ther eof , secured b y mort­
ga~-e containing a power to aell, ahall 
become due· and payable, the oount)­
court may make an order to tlle aher1ft, 
r ec1 t1ng the debt and interest to be 
received, and commanding him to levy 
the aame, with coata, upon the pr.­
~ ClOilve,-ed b,- sa1C1 mortg ageJ -Which 
shall be deacr1~ed •• 1n the mortga~eJ 
and a cop7 o.f auoh order • duly certi­
f ied• being deli ver&d to the she rift • 
s hall have the eff ect of a ti~i t~aa 
on a Judgment of toreclos-cn by the 
circuit court • . an4 shall be J)roceecled 
1th aecordingl~. · 

Section 9256• R. ~ 4 ~1saour1. 1929. grant• 
author! ty to the county court to purchaae propert'7 
mortg aged t.o se-cure a loan of echool funda, when in 
i ts discretion it ia ~or the protection of the interest 
o f the echool. 
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"~never any property heretofore 
or hereafter conveyed in trust or 
mortga ged to secure the payment of 
a. loan of school f'Ullda sh all be 
ordered to be sold 'Wlder the pro­
visions e f this chapter. or by 
virtue of any power in such conveyance 
in trust or mort age· contained. the 
county court h a vLng the eare and ' 
managemG'nt of t he ttcho.ol fund or 
:f'unda out ot which auch loan was 
made may, in its discretion. tor the 
protection of the interest of t he 
achoo1a, become, through ita ag~ 
thereto· dul;y auti:lori&ed, a bldtie1·, 
on behal.f' of 1ta county, at the sal.e 
of aueh proJ»rty as aforeaaid, and 
m~y purchase, take, hol.~ and manage 
for a&id county, to the w.e of the 
township out of the aehool fumd o"£ 
which auch loan was mad•• or in ita 
own name where altch ioan baa been 
made out of th• general abbool ~unda. 
the prop•rt:J it ma;y acqulr• at •uch 
s ale at'eresaid. the couaty court of 
any county holding property acquired 
aa at'or esai.d may a ppoint an agent to 
take eharge o£, rent o-ut or leaa.e or 
otherwise manage the same, under the 
direction of 8&1d court; but as aeon 
as practicable. and in the judgment of 
said court advantageoua to the school 
or schools intereated tbereln, euch 
propert;y ehall be reeold 1n eueh manner 
and on such terma. a't publie or pri-
vate sale, as said court may d•em beat 
for the 1ntereat of said achool or 
schools; end the money real~zed on auch 
sale, after t he payment o~ the necessary 
expeneee thereo.f • shall became part ot' 
the school rund out of wh ich the original 
loan was made~• 

In Benton County v . Morgan., et al • ._ 163 Mo . b6l • 
1 . c. 672, 675-. the court upheld the validity of Sec­
tion 9835 R. s . H1saour1, . 1.899, whieh 1a Section 925• 
R. s. Jl1s·aour1, 1929., 1n every respect.. While the count7 
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co~t was no longer authorized to enter a judg­
ment, t he court hel d t hat the county court has the 
power to make e.n order to the sheriff and that when 
a oopy of auch order is duly oert1i'1ed and delivered 
to the aher1:ft' 1t will have t he ef'rect of a f'ierl 
.fac1aa on a judgment of foreclosure . This 1a what 
t he court had to say 1n so hol.dinga 

as eTeral queationa are presented 
by the demurrer t o t he petition. 
eapeoially b y that port14n ot the 
demurrer which chargee tbat tne 
petition t'aila to atate fa~t•• et.c . 

"Section 9835, Mev1aed Statutes 1899, 
has been on our statute booka ev&r 
s ince 1852, and is to be found in 2 
St a tut.ea 1855, P• 1425, and ia Section 
30 , and reads now as 1 t did then-, 
wbiah iSI 

•WheneveP the pr1nc1pa1 and 
interest. or any part t here-
of, •ecur.•d by mortgage con­
taining a power to aell, ahall 
become due and payab~e. ~· 
county court may make an or-
der to t he aherif".f' , rec1 t1ng 
the debt and in te·t·ea t to be 
reee1 ved, and commanding h1m 
t o levy t he same w1 th coeta, 
upon t he property conveyed by 
eaid mortgage, which ahall ·be 
described as in the mortgage J 
and a copy of auoh order, dul7 
cert11'1ed_, being delivered to 
the aheri ff. ahall have the er­
~ect of a fieri rac1aa an a 
jud§ment of f oreclosure by t he 
circuit court, an<1 shall be pro­
ceeded with accord1ngly. ·t 

I 

•or t his section defendants aaaert t hat 
the Legislature i n rev1a1ng the school 
law. since the adoption of the present 
Constitution, cut out a part of the old 
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law and overlooked the quoted aec­
t1on, and t hat t he county courts, 
under ~e present Constitution, had 
no power to enter juds=ents as pro­
vided for 1n the Acts o£ 1852, aec­
tion 29, and no po~er to make any 
order, a certified copy o~ wr~ch 
would have the f orce and effect o£ a 
ti fa i ssued upon a judgment of 
foreclosure in t he circuit court.• 

"Section 1 of article 6 of the docu­
ment now in use is couched in t hese 
words: ' The judicial power of t he 
stat e, as to matters of law and equi~• 
except as in t his Constitution other• 
wise provided, shall be voste.P 1n a 
Supreme Court. the St. Louis Court 
ot Appeals, circuit courts. cr1minal 
cour t., probate courts, county courts 
and ~c1pal corporation courts .• 

"And aection 36 of that article says: 
' I n each county there shall be a county 
court, which shall be a cart ot record, 
and sh all have jurisdiction to trans­
act all county and such other buainess 
as may be prescribed b y law. ~he court 
shall conaiat ot one or more judges. 
not exceeding three , of whomL_ t he pro­
bate judge may be one, as may t e pro­
vided b7 law.' 

•under the Con5titut1ona of 1820 .and 
1865, reapectively. it would aeem that 
the Legislature had authority to enact 
such a section as that now under dis­
cusaionJ but if t t ia were not ao, that 
body eerta1nly had that power ot enact­
ment under t he Cons titution of 1875. 
Secti on 1 o£ Artie~e 6, aforesa1~. evi­
dently confers judicial power on the 
county courta of t~1s State. and aection 
36• supra. says, that in eaeh county such 
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a court 'shall have jur1adic• 
tion to transact all county aDd aueh 
other businesa as may be prescribed 
by law. t under such a broad provi­
s i on. there is no roam for reaso~l• 
doubt as to the power o~ t he Legisla­
ture to enact auch a aection as 9~35J 
and their revision of t he atatutea, 
after the Conatitution of 1~75 went 
into force. .mounted to a re-enac~ent 
of t hat aection. and made it valid• 
it invalid before.• 

•Taking section 9835• then. ae a 
vali d law. did ita provi~iona meet 
wit h compliance in the case at bart 
1 t o an not be a f.f1rmed that they did. 
It i s immaterial about the judgment, 
for t he councy court wa~ no longer 
authoriaed to enter a judgmentJ but 
1 t di d have the power to make an . or­
der to the sheriff and a copy of auch 
order duly certlried being delivered 
to the &herirt. would have the effect 
of a f ieri t&cias on a Judgment of 
f orecloaure.• 

In Meil v. 1ubb• et al. 1•5 s. w. 766. 1. c. 
767• the procedure in question is claritied to same 
extent. '.&.'his court in this caae held that Sectiona 
9833 and 9835• R. s . lrH.saour1. 1899. which are now 
~eotions 9252 and 92~. R~ s. Missouri, 192g. respec­
tively. are to be conatrued together, that it the 
aherif t would undertake to aell without a ~uly ~erti­
f1ed copy of the order o.£ thft count7 court. hia act 
woul d be null and void. 

"UDder Section 98~. it 1a re•u.1red 
that the mortgage contain an authQri­
sation to t he aherift. on condition 
broken. to proceed to advertiae and 
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aell to forecloae ·without auitJ 
while section ~835 requires the 
county court, on de, ault ot pay­
ment, to ~ ~ order reciting 
the amount of debt, principal 
and interest, -.nd CODIIlanding the 
sheriff to levy the aame, with 
coat a, on t he mortgaged property, 
describing i tJ and that a copy 
of the order, duly certified, be 
delivered to t he sheriff, and have 
t he effect of a f ier1 tac1aa aa on 
a judgment of foreclosure 1n the 
circui t court. 1~ia court ·haa held 
t h a t t hose two sections are to be 
construed togetherJ t ha t if the 
sherif f should undertake to aell 
without a duly certir ied cop~ of 
the order of the county court, de­
livered to him in accordance with 
section 9835, his act would be null 
and •o1d. Benton County v. Morgan, 
163 Uo. 661, 64 s . ». 119. In t hat 
caae, the county court bad made the 
order r equired b~ the atatuteJ but 
a certified copy of it had not been 
delivered to t he sheriff, tor t he 
r eason that it waa held that h1a 
deed waa void." 

The court 1n thie caae held that the cer­
tificate of the count¥ clerk ordering the aheriff to 
sell t he mortgaged property waa not the order of the 
court and, theret'ore, the sale waa vo1d. The certifi• 
cat~ issued by the clerk or · ~· county court recited 
t he findings o.f the county court and directed a aale 
b~ the aherift of said mortgaged property. 

We ar e quoting from a part of the county clerk's 
cert1ricate. Whi le s ame is no authority t hat it 
follows t h e correct procedure as provided by law. t he 
court only er1tic1ae• same for the reason it wae the 
certif icate of the clerk inatead of the order of th• 
court, and that t he court in th e t iret 1natance made 
no order or thia kind. e believe had the court 1aaued 
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au~h an order and deliver~ a certif ied copy o£ t he 
aame to the aber1ff instead of t he clerk'• certLti• 
eate. and the aheriff had aold aai d mortgaged pro­
pert}' am made hie proper return t o the count7 court, 
it would have b-een a Ya l1d sale, and that part o£ 
the clerk ' a certif ieato referred to rettda aa follows 1 

AtNow, therefore. you. tbe Sheritt o~ 
said Butler Count~. are hereby com­
manded to leT7 the aa1d last-mentioned 
sum of mona7 upon the real eatate her -
1nbe f ore deacr ibed• and to sell the 
said real estate aee~·1ng to law to 
sat1sf7 aa1d debt, interest and coataJ 
and make return of your proceeding• 
under t his order to the next term o£ 
t h i s court, t o be held on the 7th day 
o f August, 1905. 

"tWitness my hand and t he aea l of said 
court the 6t h day of June, 1905 . George 
c. Orchard, Cl er k of the County Court 
of Butler co.• 
• 1'he aher1ff executed a deed to l:ra. 
~1rd and made a report of the sa le 
t o the county court a t the November 
t er m., 1905 •. and an order waa t h en made 
by t h e e9ur t approving the aale. " 

The:.; t part of Se.ction 92M, aupr a . which 
reada t hat when th1a order i s cer tified and delivered 
to t he aherif£, it "ahall have the effect o£ a fieri 
t'aciaa on a j udgme-nt of fo,J"ecloaure b y the Circuit 
Court, and shall be proceeded with a.ccorctlngly, • 
merely meana that t he order certified and delivered 
to the sherif f by the county court haa the aame e.ft'eot 
as 1.f a fieri f aciaa had i saued out ot a circuit court 
on a judgment o.f foreclosure by the Ctrcuit Court. 
It ~. Legisla ture had a een fit to they could have 
pr()bablJ" clar iti«l th1a provision by a dding thereto, 
•tnaofar as applicable . " A f ietti faciae 1eauee out 
o t' t he circuit court and is returnable to that court~ 
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In like manner. it is t he natural conclusion that 
thts order of the county court issues out ot the 
county court and. 1s returnable to the 3&me court. 
The c1rcu1 t · colJl"t has no jur1ad1et1on over such an 
order. 

'!'berefore, it is t he opinion of this Depart­
ment that i t' t he county ccmrt haa complied with the 
foregoing prov1a1ona, having given tbe notice by 
publication, having delivered a certified copy ot 
aaid court tG t he sheriff of the county while the 
county court was 1n aeeaion. and t hEt sherif.f • 1n 
reaponae to said order, a old t he a&1d mortgaged 
property and made his return to the counq court,. 
such shall constitute a val~d sale and the tact 
that the Circuit Court waa or was not 1n aesaion 
at the t ime of the Selle 1n no marmer a f i'•oted the 
val1dlt7 ot' auch aale. 'l'he only court having jur1a­
d1et1on under t hia article is the county court. 

In answering ,-our second 1nqu1r7. we are 
encloaing a copy o~ an opinion rendered by thia De• 
pa:rtment under date o f May 16• 1939• to Ron. Henry 
B. Runt. Prosecuting Attorney o~ Atch1aon County. 
Mi s souri, which we believe autr1c1ently an.wera 
your request., 

APPROVED & 

\1 . J . BURKE 
(Acting) .Attorney General 

ARH aRV 

Enc . 

Respectt'ully autmitted, 

AUBRXY R. HAIQtE'rT • JR . 
Assistant Attorney General 


