
I 
I 

I - . 
SWEEPSTAKE TICKET : Lottery. 

Augwt t 29 • 1939 

FILE 0 
honorable Hauri ce L • . ~ushlin 
A~sociate Prosecuting At tor ney 
t unici pal Courts building lo5 
St . Louis. Missouri 

Dear Sir: 

lie 
Ticket" . 
and that 
wi t h the 
wort h of' 
i n turn, 
cbandise 

r 

h!·ve your r equest for an opinion on "Sweepstake 
It appears that prizes are awarded each month, 

the p l an is to give each merchant who advertises 
opera tor fi ve hundred free c6upons for each ~3~50 
advertising done by the merchant . The merchant, 
3ives t he tickets to customers who purchase mer ­
from l:lim. The \linners are detennined by dra ing. 

The p r inciple underlying all l ottery law ia that a 
lot t ery i s a schene or device wherein anything of value, 
is for a consider a tion, allctted by chance. . It is universally 
agr eed that a lottery contains three essential elements, 
nBI:lel y, prize, chance and oonsider a tion.. Brooklyn D~ily 
Eagl o v. Voorhies , 18 1 Fed. 579 J 38 Corpus Juris, page 259 ; 
George \:a shington Lau .. eview, l1.ay 19~6, page 480J 45 Harvard 
La\' Hevieu, page 1196 •. 

Thi s i a tho rule in Missouri . . State v. l!moraon, 1 s . \i . 
( 2d } 109J State ex rel . v •. hughes, 299 lt1o •. 529, 253 ~ . ;; • 229; 
!:; tate v. Becker, 248 Mo •. 555, 1 54 s . H. 769 . 

Under the above cases a lot t ery is any scheme or device 
whereby anytl..in~ of value is, for a consideration, allot ted 
by chance . . In the present case the pr izes are allotted by 
chance, t o - wit, the drawing. It is a~tted tnere i s a prize 
offered.. The onl y r~aining quest ion is whether or not there 
is any consideration in order to make the above scheme a 
lot tory •. 

The general rule is &r.lpl y stated in Thomas on J.ion-i .. ailable 
}.tat t er, Section 1 6 , page 35, as .followsz . 
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"The general r ule rel a tive t o t he con­
sideration in schemes of this class, de­
ducible f rom the adjudged oases and the 
elementary pr inciples, may be for.mulated 
as follows: Where a pr~oter of a busi ­
ness enterpri s e, wi t h the eviden t design 
of advert ising his business and thereby 
i ncreasi ng his profits, distributes prizes 
t o some of those who call upon him or his 
agent, or write to ~ or bis agent, or 
put thmnaelvea to trouble or inconvenience, 
even of a slight degree, or perform same 
service at t he request of and for the pro­
moter, the parties receiving the prize to 
be determined by lot or chance, a suffi ­
cient consideration exists to constitute 
the enterprise a lottery though the p~o­
moter does not require t he payment of 
anything to ~ directly by those who 
hold chances to draw prizes. " 

I t is not necessary that the pr omi s or (res pondent) 
receive any benefit, or that peopls pay directl y or purchase 
a ticket~ Brooklyn Dail y Eagle v. Voorhies, 181 Fed. 579, 
but the quest ion 1s1 D1d the promisee (public) suffer any 
detr1ment or inconvenience? Cons ideration may be either a 
benefit t o t he promisor or a detriment to tho promisee. 
J.1 cNulty v. Kansa s Cit y, 198 s . \t . 18 5. The promise made 
to the public by peti tioner is to sward a prize of a fixed 
sum of o oney. In accep t ing t his promise, what loss, t r ouble 
or inconvenience is sustai ned by the public? I f there is 
any loss, trouble or inconvenience, there is consideration 
gi ven by the public . Mayfiel d v. h'ubank, 278 s. w. 243, 246J 
Mayers v . Groves , Brothers and Co. 22 s. w. (2d) 174, 1. c . 177. 

The free d i stri bution of these tickets to the customers 
of t he store does not chango the above rule. The purchase 
price of the goods sold also includes the price the customer 
pays f or a sweepstake ticket, and such purchase price is 
sufficient consideration in law t o ~ake the scheme h lottery. 
Glover v. l{a l loska, 238 Jli ch. 216, 213 1{ . Yi . 107. 

In the Gover Case chance s in d~aw!nga by lot were dis­
tributed 1ndisori.J'!lina·tely and wi thout charge to customers 
and non- customers alike. Retail oi l stations distributed 
numbered tickets without charge to purchasers and persons 
asking therefor. Once a month an automobile was disposed 
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of by chance to the ticket holder of the same number drawn. 
The court held it to be a lottery. The Hichigan court said: 

"The scheme was clearly a lottery. Peo­
ple v. McPhee. 139 Mich. 687J 103 N. w. 
174J 69 L. R. A. 505J 5 Ann. Oas. 855J 
People v. Wasamua. 214 Mich. 42J 182 N. w. 
66. The often asserted. essentials of 
lottery. via.: consideration, prize and 
chance. were all present. Malloska aold 
the tickets to his customers for d1stribu• 
tion by them in the course of trade to 
~ther h1a pecuniary interest, and this 
established c onsideration. The fact that 
Yalloska gave some tickets aSz atra~ 
and eililbitiona and the pure sera ot 
tiCkets for use !iltli'e" retail trade w· 
than awdz. wltliout paz, to tb81r oua -:fi• an sanetimea t o ot!iira, did nCJt at 

SaVe the scheme ""?r<iii beirrtillotteii. • rr:- c.-rarr. (I tal1Ci'Ours. -

In Society et al. v. Seattle. 203 Pac. 21. 22J 118 
Wash. 258• where an asaoa1a tion by pre-arrangement w1 th the 
manager of a theatre distributed numbered tickets without 
oharge and awarded prizes by chance to the occupants of the 
theatre who had paid admission. and the association contended 
that ~ element of consideration was wanting because the 
theatre patrons pald nothing additional for the numbered 
tickets~ the Supreme Court of Washington sa~da 

• But while the patrons may not pa7, and 
the respondents may not receive any di• 
rect consideration, there is an indirect 
consideration E.!.!,g and rec'ir viCL The 
tact that prizes ot more or lesa value are 
to be distributed wi11 attract persona to 
the theatres who wO'U'!'Q not otlierwise at=­
'teiid. In this manner those obtaining­
prizes pay consideration for thea. and the 
theatres reap a direct financial benifit;W 
(Italins ours. T 
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CONCLUSION 

It i s there.tore the opi nion of t his oft'1ce that 
•sweepstake Ticket• is a lottery prohibited by Section 
4314, R. S. Mo. 1929. 

APPROVED a 

J . E. Taylor 
(Acti ng ) Attorney General 

PER sVC 

ReapeotruLly submitted, 

F RANKLIN E . REAGAll 
Assistant Attorney General 


