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Attentiona u.r. Richard Murphy 

Gentlemen a 

,..--- - ---, 
FILED 

lo 

'.r)lla ia 1n reply to ;yours of recent date wherein 
you requeat an opinion from this department on the follow­
ing que .• tiona a 

•1. May the Board of Education 
terminate the tenure of teaCher• 
on the baaia of age! 

•2. Can the Board legally uae 
part of 1 ts revenues aa payment 
to teaChers retired from aervicet• 

Da our researCh on your £~at question we fLnd 
that Sections 9573 and 9675• R. s. 111s sour1 1929,. are 
applicable . They are as .f'ollowat 

"The members of such board o:f edu­
cation shall be elect ed on a general 
ticket and b,J t he qua l ified votera 
of auCh city at large aa herein• 
after provideci• and shall qualify 
by taking the oath preacribed by 
this art~o~•. and p~~eed to organize 
by electing one of thei r number preai­
d&nt and anothe r Viee-preaidentJ and 
thereupon it Shall be the duty of any 
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then existing corporat i on, or boarcl 
of directors , or officers at t he 
aohool district of suCh city, to 
sur render their officea and to 
deliver to said board of' education, 
or to ita of .ficera., agents or em­
ployes. all the public achool prop­
erty, both real and peraonal, of 
eTery kind whatsoever, and the con-
tpol and management ot the public 
aohool aff.airs of auch oityr Pro­
vided, that until auoh board ot edu­
cation &hall be organised, the admin­
istration o.f the public sChools and 
t he •nagement of school property 1n 
auCh city ahall rematn 1n the oon-
trol o~ any auCb exiat1ng corporation, 
board of d i rectora, or offioera of 
the achool diatrict, 1n the same man­
ner and W1 th the same powers as e.xiat­
ed prior to the paasage of this article, 
or the atta1n1Dg by said oi t'J' of the 
requisite aumber ot inhabitant&. It 
shall be the duty of the said board 
of eduCIItion. aa aoou aa. practicable 
after it• organisation, to appoint a 
superintendent c4 public 1natruct1on, 
a commissioner o~ achool buildinga, a 
aecretary and treasurer, an auditor, 
and auCh other offioera, employes and 
agents as 1t ma..y deem proper1 Pro­
Vided, that no suCh officer, employe 
or agent ehal.J. l:Mt a member ot aa14 
board. And auah board of e4Uoation 
may continue the emploJ1UDt and aer­
vloe ot &n7 existing officera, \eaGhera, 
agenta or oth-er empl()7ea, 1Jl their 
aever al. oapac1 tie a, in connection with 
the adwdntstration of aobool attalra 
until such time aa they •Y effect the 
change of the adln' nJ strati-.. ayatem 
applicable to the public aohoola as 
conteaplated ill t h is articleJ and 
said board of education -.y there~ter 

•.: 
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retain or remove any agents, teaahera, 
janitors, engineer s or other e~aplo7" 
then rendering ser Vice in connection 
with the pu~lic schools of auch cit,-. 
At ita firat regular aee,1ng after 
th• t'h-at day of October in each J&ar 
follo~ ita original organisation. 
s aid board of education shall re- · 
organiu by electing· one of ita mem­
bers president and another vice-presi­
dent . A.ll vacanciea 1n such board 
ahall be t'illed by the ma7or b7 appoi nt­
ment until t he next election for m~ 
bers of said board• when the vacancy 
shall be t'med f or the rema1 ncter ot' 
the term. All rules and b7-laws made 
b y aD7 ekiating corpora tion, board 
ot' directors, or ot'f lcera or t he 
sChool 41atr1ct,_ at such t tme vested 
1n such city wit.h the management of the 
public sChools, for the government ot 
the public achbola and achool pi'Opert)" 
in auCb city, abll continue 1n t'oroe 
ao t'ar •• consistent with tbia article, 
until repealed or altered b7 auoh board 
of education,• 

~ auperintendent of instruction Shall 
be appoint ed by the board of education 
for a term of four yeara, during which 
tera his compensation ab.&ll not be 
reduoe4. The board of educati on may, on 
the ll.QDI1nat1on of the auper1ntenden1; of 
1natruot1on, appoint aa maDJ asa1stant 
auperll:ltendenta aa it ..,- deem nece.a. 
aaJ7, whoae oompenaat1on ahall be fUe4 
b7 the board, and Who mq be removed b y 
the superintendent w1 th the a pproval o~ the 
board., The •uper1nten4Bnt of 1natruct1on 
ahall have general supervision• subject 
to the control of t he board• of the oourse 
ot instruction. discipline and condUot of 
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the sChools. textbooka and atudie sJ 
and a~l appointment•. promotions 
and transfers of teaahera,. and 
introduction and Change• o~ text-
boob and apparatu·s. ahall ~ made OnlJ 
upon the recommendation or'" the aupel"'­
intendent. and the appro·Val ot the 

· bO'ard. The auperinte~ent ~1 hav. 
power to auapend any teaehe:r for cauae 
deemed b7 him sufficient_, and the boar d 
of educat1o~ ahal.l take such action upon 
the restoration or · removal ot such 
teacher aa it ma7 deem proper. .U~ 
appointment• and promotions o~ teachera 
shall be ma'de upon the baai» of mer1 t • 
to be ascertained, aa far aa pract1oable. 
in cases of appointments, by ~nation, 
and in cases of promotion. by length and 
character of service. Bx·am1nat1on f1or 
appointment shall be eonducte4 b7 the 
auperintendent under r egula tiona to be 
made b7 the board. T.he superintendent 
or 1nat.ruct1on shal~ devote himselt' u­
clu-a1 vely to th.e duties ot his ot'f1oe 
and shall. have power to appoint clerk's., 
whose number and salfU"J ahal.l be rued 
b y the board• and shall have power to 
remove the sameJ ahal.l uereiae a gen'8ral 
supervision over the sChools of the city, 
examine their condition and progress , 
and ahall keep himsell int'ormed of the 
prograa.s or education lu oth er eitiea. 
He ah al.l advfse himself of the nead o.f 
extension of t he sQbo~l syatem o£ the 
ci t7 • shall make reports tram time to 
time aa may be fixed by the rule a or 
directed b7 the board. and ahal.l be 
responsible to the board tor the 
condition o~ t he 1natru·ct1on and d1e­
o1pl1ne or t he schools.• 

The power of t he board to emplo7 and terminate the 
aerv1eea of teaChers baa been before the Supreme Court on 

--
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two different oceaaiona. 'l'he first time in State ex 
rel. Br~wn et al. v. Board of Education of City of St. 
Louie et al., 294 Mo. 106, 242 S . W. 85, and State ex 
rel. Br own v. Board oC Kducation, 299 Mo. 465, 253 S. 
W. 93'7. The first time the queation o~ the powe.r or 
the board came before t he Supreme Court it aeema that · 
the board of e.ducation of the city of St. Louie made 
the following rule with r espect to employment ofteaohera 
( 242 s. w. 88) : 

"'Section 1. The teaohera appoint-
ed at the clos e of the aChOlaatio 
year shall hold their pos1 tiona for 
one yearJ and the board dietlnot-
ly reserves t h e right &f d.iacon• 
t1nu1ng the aervi oea o.f .an7 and all 
of the teachers at an)" t~, should 
it deem su.ch an action expedient . 
Any tea~er appointed to a poaLtion 
Shall bold position to~ t hat aoholaat1e 
year, subject. however, to the above­
mentioned provisions governing teacnera 
re·appointed at t he close of the eehol­
aatio year. Every teacher emp~oyed by 
the board shall be required to sign a 
contract a ccepting appointment aub- . 
ject to the conditions of this rule.•• 

The aut~r1ty of the board of •dUoati on to make and en• 
force aueh a rule was oover ed .1n this ca se and the court. 
in oonatru1ng what 1s now Section 9576., R. s . Missouri 
1929• aa1d at 1. o. 88c 

"The atatute under cona1der at1on waa 
enacted in 189'7 . Section 11'461 waa 
obT1ously enaot•d to abrogate this 
rule and to remed:J the evils ar1ains 
from ita enforcement. Thia purpoa.e 
1a as apparent as if 1 t had been so 
declared in expr•ss terms. It or­
dains that the superintendent or 
instruction Bhall haYe saoeral SUper.­
V1SiOO. aubjeot to the eontrol of th• 
board, or the course ot instruction,. 
d1ao1pl1ne. and oonduet of t h e aeboola • 

.. 
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text-books. and stud1 ea; and ali 
appo1ntmenta. transfers. and pro­
motions Of teachers and introdUCI­
tion and Changes of text -book' 
.end apparatus-. shal.l be made onl.y 
upon the recoDillendation or the super­
intendent and the a pproval o.f the 
board. The superi nteDdent ahall. 
have powe r to suapend any teacher 
for cauae deemed by bisn auff iei.ent,. 
and the boar4 of educat-ion shall take 
such action u pon th.e r••toration or 
removal of such tea cher aa it may 
deem proper. All appointments arid 
promotions· ot teachers ~l ·be made 
upon the basis of merit., to be a•cer­
tained• aa f·~ a• practicable, 1n 
c.aae.a of app.ointmenta, bJ examination• 
and 1n oases of promotion• by length 
and oharact•r ot aerviee. Th••• and 
other proviaions of this aeetion .are 
the dominant <ilaracteriati ca of the 
statute. They unmiatakably indicate 
that the ohiet' buaineaa of the bo.arcl,. 
\Ulder the direot:!..on and l e adarllh1p of 
the superintendent of instruction• is 
the organization of a permanent oorpe 
o f teaahera on the baaia of merit• whose 
tenures are not dependent on the pleasure 
of the boa rd. i'he membe:ra of t he board 
are shorn of al~ pow•r of appointment 
or d i smissal• except upon the reca~ 
mendacion of the superintendent. * * *• 

'Jthe oourt in that case veey definite l y iruled that 
the board ot ed.uoati on did not han auth ority to terminate 
the serv.ice of a teach er without the recommendation of 
the auperintend~t of instruct i on. The above decree 
again ~e before the Supreme Court in State ex r el. 
Br own v.. Beard of Education• 299 Mo • 465• and in dlacuaa1ng 
that decree the cour-t. at 1. c.t, 469• aaidc 

11~t will be noticed by this f inal 
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deO'rM that the Board of Education 
and the Superintendent ot Instruo­
tJ.on are ~o1ned (1) '.trom appo1n'-
1ng tea Cbera tor a yearJ' (2) •.trom 
diaoont1nu1ng the aerv1cea of &nJ 
teaCher except after auepenaion by 
the •Superintendent ot Inatruotion• 
in the manner provided bJ 1a•J' (3) 
and from appointing and promot!ng 
teaohera except upon the baaia of 
.. rit• to be aaoertained aa far aa 
practicable in oase o~ appointment, 
bJ eu.Snation, aDd 1Jl oaae ot pl'O­
aotion by length and Character o.t 
aerTice. 

•As to the objection to the ruling 
'(2)' o~ the e1rouit oourt, relating 
to the 41aoont1nuanoe o~ the aerYioe 
ot a t•aeher. the o~er is tha t it 
ahall be done in the -.nner prov14«\ 
b7 laWJ that is, provided. by Section 
11•61, s•- out above. The trial court 
certainly did not •rr in .. ld.ng that 
order. Aa to objection to order '(3) 1 

relatin8 to the appointments and pro­
motion•• etc •• it la 1n almost the 
exact languag• ot the atatute regard• 
ina appo-intments aDd proaotiona and 
it cannot be contended that the trial 
oourt errecl 1n JMking that order. 
!hoae injunctive orders are made 
beoauae t he obserYanoe ot Secti on 1, 
Rul.e .7. waa hel.d b7 thia ooun to be 
1n violation o~ t h e statute. 

lh.rhe only part of the Judgment whi Cb 
the appellants objected to with any 
plauai. bl.e reason is that ' ( 1) ' en­
joining the board ~rom 'appointing 
teachers .tor a :year.' It ia argued 
with great earneatnesa b.J the appellant 
that under that rul.tng, teacher a em­
plo7ed b7 the Board ot Bduoation hold 
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tor lite. subject only to a poaa1-
ble removal tor oa~e 'after a trial.' 
The appellant• conjiU'e up en 1na1d1oua · 
peril 1n the f'orm of' teachers fasten­
ing themaelvea like leechea upon t he 
Board or Education ao that they can-
not be ahaken orr.• 

~ain a~ 1. c. 471 the court saida 

•• • -. There is nothing 1n the 
opinion ot this court~ nor tD the 
judgment of the cir.ui.t court • whi ah 
prohibi~a the Board ot Bducation. 
on the reoODDendation o~ the SUper­
intendent ot Instruction. where cir­
OUJUtanCtta require it• in an in41Ti­
dual oaae. from makins a contract 
w1 th a teacher tor a clettni te period. 
The jUdgJ!lent merel7 provides that 
all appointments and pr0110t1ona shall 
be made upon the baa1a or mer! t to be 
aaoerta1ned 1n the IIUUUler provided b7 
the atatute. D:l the former opinion 
ot this court it is Mid the law contem­
plate• that the auperintelldent haa the 
requisi \e capecl t7 and information to 
dete~e the .qual1£icat1ona of teaah-
6ra and ma7 make reoommendationa acoord-
1ngl;r. U' the superintendent ahoul4 
recODIIlend f'or au.t'f1cient rea•ona that 
an lndJ. v14ual teacher ahoul.d bt appoint­
~ f'or a definite period and the board 
ao cboo.-s to appoint one • there 1a 
nothing 1n t he judglllep.t of' the c1rcui t 
court. nor 1n t he opinion to prevent 
lt .. • 

So it seema 1'rom the opinions of' the Supreme Court 
in these two casea that the board of education. w1 th a 
recommendation of' the superintendent or instruction. 
might terminate the aervicea ot the teacher• on the account 
of age or make auCh contracts of emp~oyment aa the partiea 
aaw f it to make . 
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In our reaearch tb.rou~ the atatutea we find, 
howeYer• tha t Section goes 1a a apec1al atatute appli• 
cable to teachers in suCh cities who have elected to 
part1o1pate 1n the reti rement pension f und. This sec­
tion ia aa .fol~owat 

•erhe publi o achool boar4a or boarda 
of dir e ctoa-a having charge of pub-
li.c acboo:\.s i.n auch ci t1ea ahall 
ba~ power1 bJ a majority vote of 
all ... bera, to r e tire &n7 female 
t•aeher or other admSnSatrat1ve aD4 
c~erioal eJaplo7e who ahal.l have 
elected to oame UDder and partici• 
pate ~ the benef~ta of this article. 
aa atoreaaid, and wbo aball haw 
taught 1n publ1e achoola or rendered 
service therein for a period aggregating 
twent7-.f1 ve yeara J and ar:q male teacher 
or admt-ntatrati ve and c~enoal empl.o,-e 
who ahall have elected to oome UDder 
and participate in the benefits of 
thia article . as aforesa id, and who 
ahall ha'N taught or render.d auoh 
service for a period ~egat1ng 
thirty J'e&r&J and such teacher or 
adlllinlatrative and clerical employe 
ahal.l ha'Ye the right, after au ob 
term ot s ervice, to retire and become 
a beneficiary under said article, pro­
vided ' he shall be, ln t he Jud.pellt ot 
the boa~ of trustees, Ph7•1cally or 
mentall7 incapacitated for auah aer­
vioea Provided, however, that t'oux­
fiftha of the aa1d term of aerYioe 
ah.Ul bave been rendered b)r aai4 
beneficiary within the llmita ot the 
JIWlicJ.pal.1ty where aa1d boarda haYe 
juriadictioht Provided turther, . 
that aaid board ot truateea Shall have 
full power to paaa on tne appli cations 
of all teachera; adm1niatrative and 
oleri cal employe a, who ma7 ele ot to 
come UDder and participate 1n the 
benefits ~ this article, and preaorlbe 
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rules governing t ime of service. • 

~t aeema from this section tba t the board o.f edu­
cation dt such cities may retire teachers who have been 
in aervtce r~r a certa~ period or t1me. and provided 
that the7 oome w1th!.n the provisions of aaid S•otion 9006. 

CONCLUSIOli . 

Broa the foregoing lt 1a the optn!.an ot t h is depart­
ment that the board oE education ot the city of St. Louia 
m&-y not tel'llinate the tenure o~ a teaoh•r on th• baaia o~ 
age w i tb,out the recoJIIDMtadation of the auper1.ntendent of 
1nat-ruot1.on unleaa auoh teacher oomea within the prov1s1ona 
of Se oti.on 9006• au}Wa. In s uch oaae. the boaX'd by majority 
vote may retire such teacher. 

We ue fUrther o~ the opinion that if the auper­
lntendent of 1natruot1on reoommenda the termina t1on ot the 
tenure Qt a teacher that the board may terminate auch ser­
vioea. 

II. 

On your ••eond questi on we t'1ad that Se.ption iJOot 
R. s. Missouri 1929• ta applicable, and it prortde• aa 
follow at 

•The public achool board or boards 
of directors having oharg• ot pub­
lic aCbools ~ o1t1ea now or here­
a1'ter ha v1ng a popul:a ticm of three 
hundred thousand 11lhab1 tanta or 
more shall haYe power to create 
a public sahocl teaohera' and ad• 
m1n1atrat1ve and clerical ~ployea' 
penaion and retil'8Dlent fUnd• and 
tor that purpose the7 may a.•t apart 
the :to1lowing moneya. to-wi tc (1) 
An amount not eEoeed.ing one per cent .• 
per annua of the reapect1 ve aal&Pi.ea 
paid to teaChera and admtn1atrat~ve 
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end cleri cal employes in the em­
ployment of su ch boar ds• wh o shal l 
e~ect to come under and participate 
1n t h e benefits of t he succeeding 
aectiona, which amount shall be 
dedUcted from said aal.arlea annually,­
at auoh tlme and ill auoh manner •• 
the board of trustee s Sha~l prea~ribe. 
(2) All JIOlleya recei ved f rom 4onati ona. 
legaoie•• gifta~ bequeata or otherwise •. 
on account of n id fund. . (3) All 
moneys Which may be deri ved from other 
methods of increment as me.y be dul7 and 
legallJ devised for the increase of 
sald fun4 .• • 

Prom this section a reti r ement or teachers' fund ia 
provided. 

Your queation espeoia.lly refer .& t o t he autbor i t7 of 
the boat;d of educati on to use public funds for t he paymen1; 
of teacilere wh o have r et i red. Section 47 of Article rv 
of the Constitution provides a~ follows: 

•The General Assembly &hall have no 
power to au t horise any county. city~ 
town or townah1p~ or other political 
o.orporation or subd1 v1a1dn of the 
State now exis ting, or that may be 
h ereat'ter establi shed• to "lend 1 ts 
oredi t ,. or to grant publi c money or 
thing of value 1n a id of or uo an7 
1nd1 vidu al., aasoc1at1on or corpo:rat1on 
wnatsoevep• or t"O become a atookhol4er 
1n such corporation. aasoc~ation or 
companya Provided• That this ahall n ot 
be so construed as to pr on1 b1t t h e 
General Assembly from providing b7 law 
to~ authorizi ng ~e oreatio~. ma1nt~ 
nanoe and management of a fund for the 
peneioning of cr1pp~ed and d!aab1ed 
fi~emen. and for t he reli ef of t h e 
widowe aDd minor cb1ldreA of deoeaaed 
firemen. by such cities, villages or 
incorporated towna . aa may have an 
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organized r 1re department--said ~ 
to be taken rrom the municipal revenue 
o~ such cities, villages or incorporat ed 
towns s Provided further • That nothing 
1n this Constitution conta~ed Shall 
be construed aa prohibiting tne General 
As sembl7 ~rom granting~ or authorizing 
the granting of , pensions to the deser't'­
ing blind, as may be provided and regu­
l ated by law, Provided rurther, That 
the General Assembly or the State ot 
111ssouri aha11 cause an annual tax of 
not leas than one-halr of one cent nor 
more than three centa on the one hun-
dred dollars valuation of the taxable 
property ot t he State to be l evied for 
the purpose of providing a fund to be 
devoted ~ the manner provided ~~ law 
to the pensioning or the deaerv~ 
blind. If any balance shall exist in 
auoh fund after the deserving blind 
have been pensioned, then the same, or 
so Dllah thereof aa 111ay btl necessary • may 
be used ror the support of the coJIDii sa ion 
for the bu.nd . And 11' t here s ha.lJ. be a 
balance 1n said tund after the blind have 
been pensioned and the co~ssion for the 
bl~ has received adequate support, then 
the same shall be tranai'erred to the pub-
11 c a ohool fund. Said tax shall be 1 evied 
and collected annual.l.7 1D the same man­
ner aa other State taxes are levied and 
collected, and suoh t'und shall be subj•lot 
to appropriation for above purposes by 
the General As sembly. • 

~s article or the Constitution was amended in 1936 by 
adding another section thereto and it 1a as ~ollowaz 
(Lawa of Mi ssouri 193?, page 613, Amendment No . 3, Sec­
tion 4?a) 

•xoth1ng 1n thia Constitution contain­
ed shall be construed aa prohibiting 
payment•• trom any public .tunda, into 
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a fund or funds, f or pa~g benefits, 
upon retirement, disability. or death, 
to persona employed and paid out of 
any public fund, for educational 
services, their beneficiaries, or 
their estates.• 

It appears that this amendment was adopted especial• 
ly for the purpose of taking oare of the funda needed to 
carry out t he provisions of Section 9004, supra. 

CONCLUSION. 

From the for egoing it is t he opi nion of t his depart­
ment that 1 f funds are available the board of edu cation of 
t he city of St. Louis can l egallT use t hem 1n payment to 
teachera who are retired from aervioe . 

Respectfull y submitted 

TYRI!. VI . BURTON 
Assistant Attorney General 

APPROVED& 

w. i. BtiRD 
(Acting ) Attorney General 
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