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'1:'/\XATIQN : 
ROAD AND BRIDGE LEVY AND 
PUDGET A~";T : 

All road and bri d ge taxes collected Qn 
properties in s pecial road district 
should be paid to the special ro ad dis­
trict on demand even t hough such taxe s 
are apportioned as provided by the 
County Budget Act. 

April 18, 1939 
() 

Mr. Charles E. Murrell• Jr. 
Prosecut i ng Attorney 
Adair County 
Kirksville, Missouri 

Dear Sir: 

Thi s is in reply to yours of recent date wherein 
you submit t he following questions: 

nl. Is t he revenue received by the 
county under the provisions of t h e 
laws of Missouri , perta~ng to class 
3 to be delivered to the Co~ssioners 
of t he road distr ict in accordance 
with t h e proportional part of the levy 
received from the special road di s­
trict? 

"2 . Is the revenue received by the 
county and set aside for use in accord­
ance with the provi~na of class 3 , 
Section 2, of t he County Budget Statutes 
Session Acts 1933• to be used by the 
county for the r epair and replacement 
of bridges in the county outside of 
the special road district from which 
part of the money has been received? 

The court order pertaining to your question which 
you submitted is as followss 

"Order No . 2 

"In Res County Levy f or 1938. 

"It is ordered by the County Court o~ 
Adair County. Mi ssouri , on this 2nd 
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day or May, 1938, it being t h e first 
day of t he Regular May Te rm, 1 9381 
tha t a l evy or rifty cents (.50¢) per 
one hundred doll ar s ( ~100.00) valu- · 
ation be extended against all real 
estat e and per sonal property within 
t he boundaries or Adair County, Mis­
souri, a ccording to Section 98'71 
a.nd 98'73. Revised St atutes of Mis ­
souri, 19391 and apportioned to t he 
classifications as followaa 

" Cl ass No. 1, four cents ( .04¢) p-er 
one hundred dollar valuation. 
Class No. 2 , seven cen ts (.07¢) per 
one hundred dollar val uat ion. 
Cl ass No. 3, ten cents ( .10¢) per 
one hundred doll ar valuation. 
Class No . 4, r 1fteen cents (.lo¢) 
per one hundred dollar valuation . 
Class No. 6, el even ce.nts ( .11¢) 
per one hundred dollar val uation. 
Class No . 6 , three cents ( . 03¢) per 
one hundred dollar valuati on. 

"It 1a ao Ordered. " 

The copy of this court order, f ixing the l evy ror 
county r evenue, Shows that t he count y court fixed t he levy 
for such purposes at the maximum amount as is authori zed by 
the provisions of Sect i on 9673! R. s . Missouri, 1929,. which 
sect ion provi des in part as fo lowsa 

"For county purposes t he annual tax 
on property not includi ng taxes for 
the payment of valid bonded indebted­
ness or renewal bonds issued in lieu 
ther eof shall not in any county in 
this s t ate exoeed the rates herein 
speclfledz * * * * * * * * * ~ * * 
in counties having t en million dol-
lars and not exceeding t hi rty mil­
l ion doll ars said rate shall not 
exceed fifty eents on the one hun­
dr ed dollars valuation, * * ·~ * * tt 
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The official recorda ahow that your county comea 
within the brackets of ten million to thirty million dol­
lara in valuation, the~efore. a levy of aa muCh as fi£ty 
cents on the one hundr ed dollars assessed valuati on may 
be made for county revenue purposos . Se ction 7890 , R. S. 
Mi s souri , 1929, which pertains to t he levy that the county 
court ia required t o make for road and bridge purposes , 
is as tollowsz 

"The county courts in the several 
countie s of thi s state , having a 
population of l e as than two hun­
dred and f ifty thousand inhab­
itants , at the May term thereof 
in each year, shall l evy upon all 
real and personal property made 
taxable by law a t ax of not more 
than twenty cents on the one hun­
dred dollars valuation as a road 
tax, which levy shall be collected 
and paid into the county treasury 
as other revenue , and shall be 
placed to t h e c1•edit of the 'county 
road and bridge fund.' " 

This section, prior to ita amendment in 1 921 , fixed a 
minimum of ten cents on t he one hundred dollars valuation 
which tho court waa required to levy" but since the amend­
ment , the minimum ia removed and only t he maximum remains, 
but it is mandatory upon the court t o make aome levy under 
this section. 

Section 8042, R. s . Missouri , 1929, which rel atea 
to the road and bridge t axes collected on properties in 
special road district s , provides in part as t ollaws a 

"In all counties i n this. stat e where 
a special road district , or districts , 
baa or have been organised, or where 
a apeoial road d i strict, or districts, 
may be organized under thia article, 
and where money &hall be collected as 
county taxes for road purposes , or tor 
road and bridge purposes , by virt ue ot 
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any existing law or laws, or sub­
sequent law or laws t hat may be en­
acted, upon property within such 
special district, or districts, or 
wher e money shall be collected ror 
pool or billiard table l icenses , 
upon business wit~n such special 
road di strict, or districts, the 
county court shall, as such taxes 
or l icenses are paid and collected, 
apportion and s et aside to t he credit 
of such special road district, or dis­
tricts, from which said t axes wer e col­
lected, all such taxes so arising from 
and collected and paid upon any pro­
perty lying and being within such 
special district, or districts, and 
aleo one-half of the amount collected 
for pool and billiard table licenses, 
so collected from such business carried 
on or conducted Tli t hin t he limt ts of 
such special road district ; ~~- * _.f * " 

The two foregoing sections have been before our 
appellate courts on many occasions and every time it has 
been held that all taxes for r oad and bridge ~urposes 
collected on properties in a special road d i stri ct belong­
ed t o t he district and must be turned over to such dis­
t rict upon timely application being made t herefor. 

The ievy authorized by Section 7890, supra, is a 
part of the l e vy for county revenue 1,urposes, and the amount 
of this levy plus whatever other l evy the court may make 
for county revenue purposes must not exceed t he l evy author­
ized by Section 7893, supra, r1hich in your case is fifty 
cents om t he one hundred dollars assessed valuation. 

This question was before our Supreme Court in St a t e 
t o Use of Covington v. Wabash Ry. Co., 319 Mo., 302, l.c. 
305, wherein t he court saids 

"* * * * We a r e , t herefore , of t he 
opinion that t h e l evy for road pur­
~oses under amended Section 10682 
(which is now Section 7890, R. s . 

• 
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flio . 1929) 1n the instant c,ase was 
a levy for county pur poses within 
the meaning of t he reenacted Sec­
tion 1286 5 , (which is now Se ction 
9873 , R. s. Mo. 1929) and t hat as 
a matter of const ruction t he ten­
per - cent restriction applies." 

Section 9871, R. s . Mo . 1929 , provides as follows& 

"As soon as may be after t he 
ass essor ' s book of eaCh county 
shall be correct ed and adjusted 
according to l aw, the count y court 
shall ascertain t h e sum necessary 
to be r aised for county purposes, 
and fix the r ate of taxes on the , 
several subjects of taxation so as 
to r aise the r equired sum, and t he 
same to be entered in proper columna 
i n tho tax book." 

Since it has been held in the Wabash R. R. case, 
supra, that t he levy required by Section 78 90, is a levy 
for county purposes , and since Section 9871. supra, requires 
the court to ascertain t he sum necessary to be raised for 
county purposes , and since we mus t presume tha c the court , 
in fixing this levy, performed i ts duties as required by 
l aw, i t naturall y f ollows that when your court was making 
t his l evy for county pur poses it int ended to include in 
t hat levy the amount of tax required to be raised for road 
ana bri4ge purposes as required by said Section 78 90. It 
was mandatory on the cour t to make t he l evy for road and 
bridge purposes as required by said Section 78 90, and since 
i t made t he maximum l evy for county purpose s as authorized 
by Section 9873, supra, t hen assuming that the court was 
performing i t s duty as r equired by law, it has included in 
t he fifty cent l evy for county purposes the levy r equired 
by Sect:ton 7890 , supra . 

The making of the levy and t h e apportionment of 
taxes is provided for by different s ectiona 

It will be noted that the court made the f ifty cent 
levy for county r evenue purpose s and t he only way we have 
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to determine what part of the le'Vy was intended .for road 
and bridge purposes is to look to that part of t he court 
order di1recting that ten cents on the one hundred dol­
lars v~uation of the tax for count y revenue be apportion­
ed to class 3 of the Budget Act . 

Section 2 of the Budget Act. page 341, Laws o.f Mis­
souri, 1953, provides as followat 

nThe court ~hell elaas1.fy proposed 
expendi turea 1-n the following order. 

" Class 3s The county court shall 
next set aside and apportion the 
amount requir ed, i f any • for t-he 
upkeep~ repair or repla~ment ot 
bridges on other than state high­
ways (and not in any special road 
district ) which shall c:anstitute 
the t hi rd obligation of the county." 

While t he County Budgitt Act requires the court to 
set aside and apportion the amount required for Class 3, 
the court, under Section 8042., supra~ must also aet aside 
the amount of the county revenue required to be levied .fo~ 
road and bridge purposes by said Section 7890, and on 
demand turn it over t o the special road districts which 
con tain the propert y upon wh ich said tax has been collect ed. 

If all the taxes collec ved under the ten cent levy 
wer e set aside to Class 3 o.f the Dudget Act, t he provisions 
of Sections 7890 and 8042 would be meaningless because the 
county court could ignore the provisions of said sections 
and plaee all o.f these taxes in Class 3 o£ the Budget Act. 
This wo~ld have t he eff ect of repealing Section 7690 by 
implication and defeating 1ts purpose and aa a r esult there­
of the special road distri cts would be abolished and we do 
not th1nk the lawmakers had an-y such intention when they passed 
the Budget Act .. 

It 1s a general rule of at·atutory construction that 
where t •o •tatut es can be given a construction whiCh will 
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uphold both or them it must be done . This rul e is stated 
in St Pt e ex rel. Hal sey v. Cl ayton, 226 Mo . 292 . 

Considering Sections 7890, 8042 , 9871, 9873 and 
Cl ass 3 or Secti on 2 or the Oudget Law, we think that the 
l awmakers intended that the county cour t apportion r rom 
county revenue to Class 3 only that part or t he l evy ror 
road and bridge purposes whiCh it is authorized by l aw 
to set aside or appor tion ror t hat purpose. 

As stated above t he cou1t must turn over to the 
s pecial road districts on timely application ther~tor all 
of t h e road and bridge taxes collected on propertie s in 
such districts , and since Section 7890, supra , makes it 
mandatory on the county cour t t o make some ~evy r or road 
and bri dge pur poses whiCh is a part of t he county re venue 
l evy, the county court would, t her efore , be prohibited 
from pl a cing in Cl ass 3 under t he Budget Act any or the 
county revenue tax collected for road and bridge purposes 
on properties in a s pecial road d i strict . 

Finally thi s l eads to t he questionr "Did the 
county court include in t h e fifty cent l evy r or count y 
revenue purpos es the tax required by Section 7890?" If 
it di d do that , t hen t hat part of the ·tax paid on prop­
ertie s in a special r oad distri ct on timely application 
t herefor must be t urned over to the di strict . 

In this connecti on we again quote the following 
law and f acts a 

1. Se ction 7890 makes it mandatory on the oourt 
to l evy some tax not excsed1ng twenty cents for road and 
bridge purposes . 

2 . The t ax required bJ Section 7890 is a part or 
the county r evenue t ax . 

3 . The county court has levied the maximum amount 
for count y revenue purposes. 

4 . With t he presumption that the county of fice r s 
perform their duties as requi r ed by statut e, we mus t assume 
that t he county cour t, when making thi s levy~ included the 
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l evy for road and bridge pur poses. 

5 . The cour t has indicated t hat ten cents on t he 
one hundred d ollars valuation of t h e levy shall go t o 
Clas s 3 of t he Hudget Act . 

With the foregoing statements of fact and l aw in 
mind , we think t hat t h e court order apportioning to Class 
3 of t h e Budget Aet ten cent s on the one hundred dollars 
valua tion of t he ·county r evenue levy can only include 
that part of the levy which the county court is author ized 
t o apportion . It would not include t hat part of the ten 
cent on the one hundred dollars valuati on of t h e l evy which 
was required t o be r aised f or r oad and bridge purposes and 
collected on properties in s pecial r oad di stricts. 

COil'CLUSIOii . 

From the f oregoi ng and in answer to your f i r st ques­
tion, will say it is t he opinion of this department that 
t ha t part of the taxes which you have collected under your 
levy and apportioned to Class 3 which 1:'A8Ve been collected 
on properties 1n a special road di strict, Should be t urned 
over to the co~ssioners of su ch speci al road d i str ict. 

Answering your second question. ne think t hat when 
t he l awmakers wrote into Class 3 of t he Budget Act the 
clause prohibiting t h e county court from expending an,y of 
t he. moneys of t his class 1n special road di s tri cts . t hat 
such d :i s tri cts were entitl ed to all of t he revenue r ais ed 
for r oad and br idge purposes and included i .n the county 
revenue levy on proper ties 1n their distri cts and for t hat 
r eason t he lawmaker s prohibited suCh distri cts from claiming 
or getting any more of t he levy. For that r eason no part 
of the taxes wh ich a r e l egally appor tioned to Cl ass 3 of 
the county r evenue may be paid to special road district s. 

Hespectfully subni t te·d. 

APPROVED: 
TY t!:: \'! . .JlJrlTON 
Assistant Attorney General 

T.""' :r,-· BuRkE' 
(Acting) at'l.orney lTeneral 
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