
PROSECUTING A1"'TORB.EY: Px-as.ecuting Attorneys in certain nonlntie s 
a~e entitled to addit i onal pay fo~ acting in juvenile easel; under 
1939 Session Laws: COUNTY TREASURER: Treasurer i n countil s under 
township organization in certain counties is entitled to a ditional 
amount allowed under 1939 Session Law: COUNTY COURT: Cou ty Judges 
are entitled to mileage in certain counties under the 1939 Session 
Law: COUNTY CLERK: County Clerk in certain counties is a lowed 
$500. 00 additional pay as budget o~~icer, under ~he 1939 Session 
Law. 
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Mr . Henry N. Moore 
Pre aiding Jud.;)e 
Nodaway County 
Uaryville - Missouri 

Dear Ju~~e Moore& 

December 22- 1939 

We are in receipt of jour request for an opinion 
dated December 16. 1939, which reads as follows& 

"I would like an opinion on the f ollowing 
o~ficera as effected by t he 1939 Se s sion 
Acts, a s it would seem to me that unless 
additional duties have been added t hat 
Ar ticle 14• Section 8 of t he Cons t itution 
would preclude any increase in salary. 

"The Prosecuting Attorney baa no additional 
dutiea from the fact that Juvenile cases 
were handled by that of fice before hia 
election. The Treasurer &lao baa no addi­
tional duties. Is the mileage of the 
County Court considered. additional to the 
salary and are we entitled to this mileage 
during our elected term? Al so you.r opinion 
of the County Clerk's t soo.oo as Budget 
Officer. as thia has been handled by ~ormer 
Countl Cl e rks and is not an additional 
duty. 
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I n the above requeat you have asked t he opinion 
of t his Department as to additional c ompensation allow 
the prosecuting attorney, county treasurer, county jud 
and t he county clerk, under t he 19S9 Seaaion Lawa. We 
will attempt to anawer thia request separately aa to e 
officer. Under the 1930 cenaua t he population of Roda 
County waa 26371 and this opinion ia baaed upon t hat b 

I 

ch 
y 

acket. 

Fi rat, aa to t he prosecuting attorne7, we find t t 
Section 1•164 R. s. Miasouri, 19~ reads aa followac 

•Any reputable person, being a r esident 
of the county, having knowl,dge or in• 
formation of a child, who appears to be 
a neglected or delinquent child, ma7 
file with the clerk of the circuit court 
a petition, in writing, setting forth 
the facta. verified by affidavit . It 
ahall be sufficient that the affidav it 
be on information and belief. • 

It will be noticed under thie aection t hat any r eputab 
person, a resident of the county, may fi le an i~format 
a gainst a child with the clerk of the circuit court. 

Section 141641 supra• was repealed• and a new aect ion 
enacted• which appeara at page 27S, Lawa of Missouri, 1 39, 
aoo reads as f ollowa: 

•w.nen a ny r eputable person, being a resident 
of t he county, shall f ile a complaint with 
t he prosecuti ng attorney, stating that any 
child in t he county appears to be a neglected 
or delinquent child, the proaecut ing attorney 
shall thereupon file with the clerk ot the 
juvenile court a petit ion in writing, aetting 
forth t he facta and verified by hie a ffidavit . 
It shall be sufficient that the affidavit be 
on hie i nformation and belief. It shall be t he 
duty of the prosecuting attorney immediately 
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t her eafter to tUily investigate all 
the facts concerni n0 such neglected or de­
linquent child including ita school at­
t endance, home cond1ti Gll~ .and general 
environment, and to report t he aame in 
writing to the juvenile court, and upon 
hea.r1ng of such complaint to appear be• 
tore t he juvenile court and present evi­
dence in connection t herewith. The 
proaecuting attGrney shall receive aa 
compensation for the additional aervicee 
and dutiea required under t hi s act. i n 
addition to t he salary and fees now al­
lowed prosecuting attorneJa bJ law, an 
amount equal to 25. of t he annual aalary 
of such proaecuting attorney, per annum, 
to be paid in equal monthly inatal~enta 
upon the warrant of t he county court i s sued 
1n f avor of t he pr oaeouting attorney on 
the county treasurer tor t hat purpose; 
Provided, however, that this sect ion shall 
be applicable only t o counties of leas than 
50,000 population. • 

It will be noticed under the above aection that the w rd 
•abal l" appears , 1t also i ncluded ~aball file a compl int 
with the prosecuting attorney" , and went on further t 
say that the p- oaecuting attorne;r aball thereupon f !l 
with the clerk of the juvenile court a petition which 
covera a different procedure than that set out 1n 
Section 14164. supra. It will also be notic•d in the 
title or the act of 193; that 1t apec1~1eally atatea 
•imposing upon the proaecuting attorne1 in the variou 
eountiea the duty of t111n~ petitiona in t he juvenile 
court * * * •. • Under t he old Sect ion 14164• it was 
not the dut7 of the pro~ecuting attorney to file t he 
comp .. a1nt with the clerk ot the circuit court.-' There 
ia no que~tion but that additional dut i ea haa been 
added to t he prosecuting atta.rney and he abould be al 
lowed t he additional feea al~owed by the act or 1939• 
Th1a se ct ion by imposing additi~al dutiea upon ~he 
prosecuting attorney and allowing additional compensa 
t1on is not a violation of art i cle 14, aec~1on 8 , ot 
t he JU asouri Conatituticm.-
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CONCLUSION 

In view of the above author1ti&s. it is t he opin on 
of t h is department that t he prosecuting attorney of I 
Nodaway county should be allowed the additional salar~ 
and feee as set out in Section 14164, Session Lawa of 
Missouri . 1959, from t he time that t he act went i nto l 
effect. 

As to the aecond inquiry i n your reque s t . concer 
1ng t he county trea surer, I am enclosing an opln! on r dered 
by t h is office, on December 1 3 , 1 939, and addressed t your 
count, treasurer whi ch held that section 12Sl6. Laws o 
M1aaour1, 1939, page 586, was not a violation of Artie e 
14, Section s. of the Miaaour1 Conat1tution. The reaa n 
why this addit i onal l~tation upon the pay of the cou ty 
treasur•r ia not a ~1olation or the Constitution 1a th 
tact that previous to the enactment of 19~9 the salary 
ot the county treaau~r waa not apee1flcallJ aet at an 
atatutorJ amount , but remained in the discretion ot th 
county Judges of the county. 

III 

You also inquire as t o the mileage of the county 
court , as set out i n the 1939 act , tor additional .aala y 
and Whether or not it is a violation of Article 14, Se tion 
8 , of t he M1asour1 Constitution if all owed. 

' 
Section 2092, Lawa of isaour1, 1933, pabe 204, 

partially reads as f ollowa a 

"* * * In all count ies or t h1 a atat e 
now or her eafter having l e ss than s eventy­
five thousand inhabitants,· the judges of 
the county court shall rece ive for their 
services t he ~ ef five dol lars per day 
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for each day necessarily enga sed in 
hold ing court. I n addition to t he 
salaries he r ein au t horized to be paid 
t o jud0es or · the county court in coun­
ties having seventy-fiYe t housand in­
habitants or more, and in a ddition to 
t he per diem horein autho~lzed to be 
paid to t he judges of the county c ourt 
in counties hi ving lese than aev.enty• 
five t hou sand inhabitants. aaid judges 
shall receive five cents per ~le for 
each mile nee ssarily traveled 1n goi ng 
to and return ng f rom the place of hold­
ing eaunty co rt. provided that sneh 
mileage shall be charged only once f or 
eaoh regular erm. and no milea0e shall 
be paid for any special or adjourned term." 

; 

~he a bove section set out was amended bJ the Laws of 
1939, page 3~2, is numbered the same and partially re d s 
as f ollowe: 

•* * * In all oountlea of t his state 
now or hereafter haYing l ess t han seventy• 
f ive thousand i nhabitants. t he judges of 
the county court shall r eceive f or the ir 
~erv1eea the aum or fiv~ ddlla ra per day 
for each day neoesaari~y enga ged i n hold­
ing c ourt . In a ddition to t he salaries 
he r e i n authorised to be paid to judges of 
the county court in counties having s eventy­
five t housand inhabitants or mor e, and 1n 
a441tion to the per diem herein author! zed 
to be paid to the Judgea or the count y court 
in countiea having leas than .. venty~five 
thousand inhabitants , eaid judgea ahall re­
c•tve ri~e cents per mile for each mile 
necessarily traveled i n going to and return­
i ng from t he place or holding county courtJ 
* * * * * * * -l: ..... * * • 
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It will be noticed in comparing the 1933 act , supra, nd 
the 1939 act, supra. th&t t he re was no i ncrease upon he 
amount per mile received by the county Judge for mile ge 
necessarily traveled i n going to and r e turning from t e 
place or holding c~nty court . 

The 1g~ act, supra, restricted the trips made tb 
one trip each r egular term, while under the 1939 act r 
this restriction was omitted, so that the county juda 
may collect the mileage for each trip to the place of 
hol d ing court trom hia residence a nd return. OUr f~ t 
reason for holding t hat this act of lg3i 1a not a vi 
lation of article 1'• aection 8 of the Misaouri Conat -
tution, ia, that~he amount a1lowed per mile has no~· 
been increased. d turtber for the reason that the ount 
allowed each judg of the county court for mileage ha 
not been specifically set by statute for the reason t t 
one judge may live a greate~ d1atance from the cour use 
than eithe~ of the other two jud6ea, and for t he furt er 
reason that a judge may move his place of domicile to a 
aborter or greater diatance from the place pt holding 
court and therefore the mileage fees are not speclfi 
aet out by atatute . OUr turther r eason that the act 
ot 193G 1n reference to mileage of t he county judges a 
not a violation of article 14, .aection a, ot the Kiss uri 
Conatitution, ia that mileage· is conaidered aa expena s 
and not a part of the compensation, or fee . In auppo t , 
of that holding• we set out the f ollowing out- atate 
deciaiona . 

In the case of Taxpayers ' League of Carbon Count , 
yoming, v. John McPherson et al., 106 A.L. R. Ann. 76~, 

Wyoming Supreme Court , February 11, 1936, 5' Pac. (2d) 
897, t he court said& 

•The question whether an item of travel 
reea, with other 1tema for per diem feea 
and extra aervice. ahould be included in 
the fee and emolument account ot a federal 
d1atr1ct attorney, as belonging to the 
•tees, chargea and emoluments • to Which 
that officer was entitled by reason of the 
discharge of his official dutiea. waa in­
vol..-ed in the ease ot United states v . 
smith, 158 u. s. ~4:6, 15 s. ct. 84&., 847, 
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39 L• Ed. 1011. The federal s tat ute 
pro.vided that cer tain fees shoul d .:>e a l­
l owed distr ict attorneys in addition 
to a s t a ted salary. I n that part of t he 
act providi ng for fee s wa s a provis ion 
t hat t hese attorneys shou l d r ece ive $5 
per day while att ending eourt and 10 cents 
per mile tor traveling f rom t he place of 
t heir abode to t he place of holding court , 
and a like eum per mile for ~eturning. In 
1882 (22 Stat. 3'4) the law wa~ chanaed so 
that as it affected New Mexico and Arisona 
it read, ' For the like services. double 
the tees hereinbefore pro•ided' (R••• St . 
u~ s. eec. 837)J but this amendment alao 
limited the amounts receivable aa feea and 
salaries by sueh d1atr1~~ attorneys to 
$3.500 annually• The plaintiff', a dis­
trict attorney ot the United Stat ea for 
the Territory ot Bew Kexioo. clatm.d the 
incMaae per diem and mileage. although 
if t h is mileage waa regarde4 as a fee. 
his salary and tees would exceed the atatu­
tory ltmited amount. The go•ernmeat insisted 
that the mileage waa a fee or emolument and 
should be coneider•d in computing the an­
nual aalary •. In holding tba t t he al.lowance 
was not a •tee, charge or emolument, • but 
was i ntended simply t o reimburse t he officer 
for expen•e•• the Supr eme Court of the United 
States said: ' While an allowance for travel 
fees or mi leage ia, by section 823. i ncluded 
in the ~ee bill• we thi nk it was not intended 
as a compenaation to a diatriet attorney f or 
services performed but rather as a reimburse­
ment for expenaea incurred, or pre~ed to be 
incurred. 1n traveling from hia residence to 
the place of holding court• or to the office 
of t he judge or comm1sa1oner. The allowance 
ot mileage to otf 1eera of t he Un1te4 States, 
particularly 1n the milita17 and naval aerv1~ 
when traveling in the service of the govern• 
ment. · is fixed at an arbitrary~, not onl7 
on account of the difficulty of auditing the 
pett7 items which constitute the bulk of 
traveling expenaes , · but for the reason that 
of~ieers travel 1n different st7lea; and ex-
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penses, which i n one ea se might seem 
ent i r e l y reasonabl e , might in another 
be deemed to be unreasonable, There 
are different standards of traveling, 
aa of livingJ and , wh i le t he mileage 
in one ease may mor e t han cover the 
actual expenses, in another it may fall 
short of t hem. l t woul d be obvioualy 
unjuat to allow one of f icer a certain 
aum f or traveling f r om New Yor k to Chi­
cago, and another double that aum, and 
yet their actual expenaee may differ 
as widely as t hat . The ob ject of t he 
s t a t u t e - i s t o f i x a cer tain allowance, 
out of which t he officer may make a •av­
i ng or not, as he ehooaea or ia able. 
And while, i n some casea, it may operate 
as a co~penaation, it is not so intended , 
and ia not a fee . char~, or emolument 
of h is of f ice, within t he meaning of 
aection 83•. ·rt ia much like t he ar­
bitrary a~lowance for the attendance 
of witneaaea and jurorp, whieh may or 
may not be su f f icient ~o pay the ir 
actual expen~es, depenhing altogether 
upon t he atyle i n whiCh the7 chooae to 
live.• · 

" ·•e think it plain, from the authoritiea 
eit~d above• that generall7 speaking, 
atatutory compensat i on for expenaea necea­
aarUJ in"Curred 1n pertoraing the du ttiea 
of an ott'ice is neither aalary nor an 
e.olument of the office with in the maan­
ing of section ~2 ot article 3 . ~t our 
State Constitution. Such compenaat i on 
is mere l y to a ssure the oftioer that. tor 
t he per~ormance or hi s ' ot~icial dut ies 
alone, and not tor t he pert or.mance o~ 
auch duti.ea and the pa,ment ot experurea 
incident thereto, he will receive the 
aal~y provided b7 law therefor. · Conae­
quentlJ the amount allowed by law t'or 
auch expenaea m&J 'Ue changed during the 
otticer' a tel'll, without do 1ng v 1olence 
to the aforesa i d constitutional pro­
vision. * ·:~- • 



Mr . Henry N. Moor e December 22, 19 9 

Al ao, it ia atated 1n State ex rel. ~eldon v . 
Thomason (19l g) 142 Tenn. 527, 221 s. ~ . 491: 

•* * that it is well eatablishad 
upon reason and authority that the 
expen.ea of public offieera incurred 
in t he ~ rformance of the 1r official. 
auties are diatineii frt'IB ~nd not in­
cluded in the compensation allowed 
them6 unless authoritat1velJ ao de­
clar ed• and t he .a pparentl7 un1fo~ 
eon.eenaua of op1nil>n 1n t hose eaaea 
where i n t he que at ion has been con-
aide red is to the effect that constitu­
tional prohibit i ons a gainst change in 
t he c ompenaation fixed for public ot­
f1eera are ·not intended to be eonatrued 
as limitAtions upon legislative author­
ity to provide for t he expenses of such 
officials. *• · 

Also,. in lU.rkwood v . Soto (1891) 87 C.l . 394:, 
25 P. 488. i t was held: 

"• * * that it was t he eo!!1penaation 
for servleea to be render•d, and not t he 
incidental expenses of t he off ice., t hat 
the legislature was forbidden t o ln.­
ore••• by t he pro~ision of t he Consti­
tution t hat the compensat ion of any 
eount7, city, town. or municipal off 1eer 
should not be tnoreaaed after his elec­
tion,. or dur,.ng hie tePm of of'f lo-e. The 
Oounty Government Act pro~i~ed• 1n res­
pect to the elaea or county offic&Pa to 
which the officer in ~uestion belong•~­
that they ahould receive as compenaation 
for t he eerv1cea requ ired or thea by law, 
or by virtue of t heir ottice• a apeeit1ed 
aalary • and the court said tba t the wor~a 
•compensation' and 'salary' were evidentl y 
used synonymouel y in the Conatltution and 
i n such aet . In t his caee a atatute ~saed 
during t he t erm of otf1ee ot a countJ super-
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intendent of achools. which provided 
that each county superintendent ahould 
reeei ve his actual and necessary travel-
ing expenaea. to be paid out of the general 
fund• was held not to violate the c~nati­
tutional restriction. The court further 
said t hat since the adoption of the Consti­
tution conta1n1ng the restriction. m&nJ 
acta had been paaaed by the· legislature. 
after t he commencement of terms of ~flee . 
providing f or t he payment of necessary 
expens•s incident to the offices. and t heir 
constitutionality had neTer been questioned. " 

Alao. it was held in Scrogg1e •· Scarborough 
(1931) 162 s. C. 218- 160 s. O. S96; 

"* * that an allowance of expenaea. 
including mileage • tb members or the 
legislature. did not Yio~te a oonatitu­
t1onal prohibition asainat an increase 
in the campeneat1on of public officers 
during their \ arm ot ofrice,." 

CO CLUS I OB 

In view or t he above authorities, it ia the op1n1 n 
of t his department t hat t he county judges of Nodaway 
County are entitled to t he mi leage as set out 1n ct idn 
2092, Lawa of M1eaouri. 1939, pa~ 332, and it ia not 
violation of Article 14. aect i on 8, of the ieaouri 
Conatitution. 

IV 

In regard to your 1nqu1rJ aa to whether or not t j 
county clerk of Nodawa,- Count)' ie entitled to CSOO.oo et• 
budget officer, and as set out, in Section 2la, Lawa of 
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Missouri• 19~, page 658, we are ~alling your attent1 n 
to t he f ollowing& Section 21, Laws of M1eaouri, 19~5 
page 351, which reada as foll~wat 

"Wherev•v in this act the term'budget of­
ficer' ehall appear. 1t ah•bl be d-eemed 
to mean the pre siding Judg~ of the c ew1ty 
court. unless t he county court shall haye 
by order designated the county ~lerk ae 
budget Q, ficer. lherever he term 'ac­
count1 officer' shall ap ar. it shall 
be deem to mean the coun y clerk. aud1 tor • 
account t. or other offic r or emplo7e 
keeping he .· pr1ncipal fi c1al recorda of 
the co Y•" 

1 I . 

It will be not1c~ under the aboYe section that the t 
•budget off14er" is deemad the presiding Judge. unles 
the count~ court shall have bJ order deeignated tbt c nty 
clerk as budget officer.• In view of tbat atatement 
the legislature has not seen fit t~ apec1f1cally aay 
that the county clerk at all times ehall be the budge 
officer. In ecae countiee the count7 clerk ie not the, 
budget officer, but it r_.ine with the preeiding Jud e 
of the cmtnty court. 

Lawa of K1sa<::uri,. 1939• Section 2la, page 658, r ads 
a& followaa 

•tn all conntiea of the state now or here-
after having a pilp\llation of e igb.tJ thousand 
inhabitant• or 1•••-. the clerka or the eountJ 
court of sueh eountlea ehall for serYieea ae 
budget officers receive arid be pa14 an annual 
compensation_. p&J&ble out of the Count7 Trea~ 
ry at the end of each montb' i .n equal monthl7 
1netallmenta ln ttw same mann•r as the eompen 
aation of aa~ county clerka are now paid• 
which compenaation shall be 1n addition to th~ 
eompenu.tion ~w allowed them by law tor the1 
senlcu aa clerk• ot the count7 court of thei 
respective countie s, and ahall be 1n tu.1l co n­
sat1on for all additional servieee now or heJ 
after required ot. or rendered by them under 
th1a act., Such additional annual eompeneation 
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shall be i n all counties, now or here­
after having , according to t he last 
federal decennia1 census, a population 
of less than ten thousand inhabitanta 
t he annual sum of t2oo. oo, a population 
of ten thousand inP&bitanta and leaa 
than fifteen t houaand inhabitants the 
anaual aum ot $300.00, a populat ion of 
t1t~eb t housand i nhabit ants and l eaa 
than t wenty-f ive thousand inhabitant& 
the annual .um of $400. 00, a population 
of twenty.f 1ve thousand 1nbab1tanta and 
leaa than fifty thousa nd inhabitant& 
the anm1•l sum of ~500.00, a popula tion 
ot fifty thousand inhabitants and not 
more than etgnty thousand inhabitants 
the annual sum of ..,soo.oo. " 

It will be noticed under secti on 2la, supra, that in 
counties having a population of 25,000 inhabitant• 
and leaa than 501 000 inhabitants, the county cler k 
ahall receive $500.oo for )lie eer-Y1cea aa budget 
officer. UDder this ••ctibn there ia no alternat ive 
but t hat the cOllnty clerk !a t he budget officer, and 
it become• his duty to act as a budget officer and 
f or that reason additional dut1ea ba~e been placed on 
the county clerk by atatut,a, while• under Section 2~ 
of the 1~~ Seaaion :r.wa. page :551~ it waa in the die 
cretion of t he eountJ court 11b.e t her or not the county 
clerk should act as budge~ officer. In view of t~ 
comparison, additional atatutory duties have been ·pl& d. 
upon the county clerk tor which he abould receive add1 ion­
al compensation . 

CON0 LUSI ON 

In 'Y1ew or t he above ••ct 1one a nd comparisona, it 
1a the opinion of th1a department t .aat the county cle~ 
of Nodaway County • 1s ent1 tl.ed to ~.oo additional p y 
per annua as budget officer. 1n compliance with ~ect io 
21a, Lawa of Mlaa~1. 1g~. page 658, and it ia not a vio­
lation ot Article 1•• SeQti on 8, or t he M1aaour1 Conatd­
tution. 

APPROVED& 

J. E. TAYLOR 
(Acting) Attorne7 General 

W. J. BURKE 
Aaaiatant .Attorn6y Gene~l 


