
CRIMINAL COSTS : Payment of an insufficient check 
after f ive days is not a defense 
to the action. 

Apr i l 3, 1939 

Hon. L. I . Morris 
Prosecuting Attorney 
LaFayette County 
Lexi ngton. Missouri 

Dear Sir: 

We are i n receipt of your r equest for an 
opini on, under dat e of riTarch 28th, 1939 , which rea s 
as f ollows: 

"It is respectfully requested t ha t 
your office suppl y me with an opinion 
upon thi s set of facts : 

"On December 1 st, 1937 an infor m­
ation was fi l ed under Section 4305 
Revi sed Statutes of Missouri, 1929 , 
on a worth1ess check g iven by ' A. c.•. 
"Before a hearing on t hi s case ' A. C. ' 
files a petition i n bania:uptcy 1n 
the u. s. Fede r al Court . ' M', com­
pl .a 1ning witness in t he criminal 
action stated t hat he had 1'iled t he 
clatm with t he distri ct court for 
t he ful l amount of t he check and 
the cause was continued until the 
subsequent date . August 1, 1938~ 
' A• C.' declared a bankruptcy. 
Mattera i n his petition were disposed 
of and his assets failed to pay i n 
full upon this check. · 

" ' M,' because of t his fail ure t ore­
ceive full pa yment ins ists upon crim­
inal prosecution upon the orig i nal 
action . 



·Bon. L. I. Morrie (2) 

"It is requested that your of'.fi ce 
aupply me with an opinion stating Vlhet!ler 
the original cr~inal action can be pr os­
ecuted under Section 4035 Missour i Revised 
statutea 1929, in the view of decisions 
rendered 1n State va. Taylor, 73 s W 378." 

Section 4·305, R. s . Missouri, 1929, reads • 
follows a 

"Any person who, to proeure any ar-· 
t1ele or thi ng of value, or for t he pay­
ment of any past due debt or other obli­
gation of whataoever form or nature, 
or who, for any ~ther purpose shall make 
or draw or utter or deliver, with intent 
to defraud any check, draft or order, for 
t he payment of money, upon any bank or 
other depository, knowing at t he ttme of 
such making, drawing, uttering or deliver­
ing, that the maker, or dra .. r, has not 
suffici,ent funds in, or credit with, such 
bank or other dep~sitory, for the payment 
of auch check, draft, or order, in fUll, 
upon its presentation, shall be guilty 
of misdemeanor., and punishable by imprison 
ment for not more than one year, or a fine 
of not more than one thousand dollars, or 
by both' fine and 1mprlsonme·nt. " 

This seet1on i -s t he l essor charge of section 4:304, 
R. s. Missouri, 1929, aa amended by t he laws of 
1931, page 200. 

Section 4304, R. s. Missou~i, 1929 , is 
a felonJ, and .applies to the draw1Dg of checl(8 on 
a bank wh~re t he dr-awer haa no account, while sect on 
4305, R. ~. Miaeouri, 1929, is a misdemeanor and a 
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plies t o the drawi ng of a check in which t he drawe 
has an account but insuf f i cient to cover t he full 
amount of t he cheek. 

The Eist of the erime under section 4306, 
supra, ia t he drawing of t he Check and t he crime i 
committed at t he time t hat tl)e cheek is written ~n 
delivered. The fact t hat the check,after ' five 
days notice had been given, waa paid woul d not· be 
a defense on t he proseeutiQn• It wa~ so h~ld i n t e 
case of St a te v. Loeach, 180 s. w. 875, 1. c . 879 , 
par. 10, where t he court said: 

~One of t he prosecut ing witnes ses 
was aske d on erose-examination if the 
defendant had not a ttempt ed to settle 
with him ·af ter t he deal had been c 0n­
summated through which the defendant 
obtained the property . This character 
of e~ination and kindred questions 
f ollowi ng same were not per.mitted to 
be answered by. tl;le t r i al court, on t he 
gr ound t hat, i f t he testimony were ad• 
mitted• it would be proo.t s 1mp4y to 
show self-serving acts or decl arat ions, 
and hence no defenae . The crime of ob­
taining property with the i nt ent to 
cheat and defra u:i.. wh1 ch is t he gist of 
this a ction, ha ving been proved• testi~ 
mony to show that the defendan~ .had made 
rest itu tion· woul d not ha ve bee n admis­
sible. St a t e v . Cooper, 85 Mo. 256. 
Much leaa, th~n, is testimony t o be ad­
mitted which only t ends t o show t hat 
defendant woul d have re imbursed t he 
parties if 1~ had been possible . Thia 
testimonv, i f admitted, instead of be i ng 
a circumstance in defendant' s f'avor, 
wou l d tend to show.t hat he knew he had 
gott&n t he property of' the pr osecut ing 
witnesses for noth tQg. and• cognizant 
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of t his f act, evinced a wi~ingness, 
when confronted with the charge. t(\ 
reimburse them. The trial court there­
fore di d not er r in the exclusion of 
t his character of t estimony." 

As mentioned i n your request t he case of 
state v. Taylor. 73 s. w. (2d) 378,_ only holds tha 
a check post dated comes under section 4305• 4306, 
R. s . Missouri . 1929. 

COlfCLUSI ON . 

In view of t he a bove aut hor ities it is t he 
opinion of t his depart ment t hat if t he i nformation 
which was filed on December lat. 1937• and was not 
dismisaed. a trial coul d be had upon t he informati 
even t hough part of payment had been made upon the 
check under t he bankruptcy proceeding, as describe 
in your request. The statute of limitations would 
be one year upon th1a aot1on. for the reason t hat 
it is a misdemeanor and a new information could no 
be filed upon the charge. 

Reepeatf~J submitted, 
APPROVED: 

W. J. BURKE 

J. E . TAYLOR 
Aasiatant Attorney Gener 1 

(Acting ) AttorneJ General. 

WJBt RW 

-. 
·-

, 


