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Aaount entit+ed for services under ·Seetions 
~1789 and 11791, R. s. Mo. 1929. ~ - - · 

I 
December 29 , 1939 

....v 
\' --- -----, 

F l ~E D 

Mr. John w. Mitchell , ~2 Assistant Prosecuting Attorney 
St. Joseph, Mi ssouri 

Dear Mr . ~itChell: 

We wish to acknowledge your recent letters 
wherein you s ta t e a s follows: 

" Section 11846 f ixe s the salary ot 
t he vheriff of this County at $3o00. 
a year. Sections 11847 and 11848 
provide for t h e sa larie s of deputie• 
and ass i s tants. The latter section 
contains thi s language: 

" ' No compensation shall be 
allowed or paid to said Sheriff, 
his deputies or assistants except 
that and to those herein ex-
_pre s sl y provided for • and no 
amount shall be charged to the 
county or drawn out or the county 
treasury for servi oe s of &Ill' 
deputy o.r as sistant of said 
sheriff that Shall not be the 
exact amount due said deputy or 
assistant. • 

•s.ction 11850 repeals all statutory 
pr~visions out side of Article 4 
allowing any fee or compensation 
to the Sheriff to be paid out of 
the County Trea sury, and f urther 
provide s that all fees to said 
Sherif f 'by the terms of any con­
tract or any su ch sta tutory provisions 
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ou t side or ~s article, due or 
r eceivable from any sour ce , are, 
upon tbe taking effect o~ this 
article, · hereby transrerred to the 
County, and shall be paid into the 
County Treasury.• 

" ~ection 11851 makes it the duty or 
the &beri~f to charge on behal~ 
o~ thi s Cour:ty every ree that accrues 
in his o~fiee and to receive the 
same, together with the ree s taxed 
1n his o~~ice. 

"~ction 11852 requires the Sherif~ 
at the end of each month to pay over 
to the County Treasurer all moneys 
collected by h1m f or f ees, and to 
make a verified report of the same 
to the County Auditor. 

" Section 11789 covers the fees to be 
Charged by the $heriff in civil cases, 
and 11791 covers the fees to be 
charged by the ... heriff in criminal 
ca ses . 

"In ~etion 11791 provision is a1ao 
made for payrr.en t f or t he services 
o~ the Sheriff in taking convicts 
to the penitentiary , and 1n tba t 
section there is specified the 
amount to be paid to the ~herif~ and 
to such guards as be may take along 
with~. together with mileage and 
the expenses of each convict while 
being taken to t he penitentiary. 

"I Sbould like to have your opinion 
as to whether or not the ~heriff 
of thi s County is entitled to retain 
~or h i mself an;r part or t he ~ee a 
whiCh are specified by the roregoing 
sections in either criminal or civil 
cases. 
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•r should also like to have your 
opinion as to 11hether the ...>her1f!" 
may retain for hir: self all or any 
part or the money payable to the 
~heriff under the provisions or 
~eetion 11791 for services in tak­
ing convicts f rom this County to 
the penitentiary, 

"ln connection wit h t he f oregoing 
questions will say tha t I have been 
unable to find any specific statutory 
pr ovi s ion f or t he payment of tbe 
ne ces sary expenses of the ~heri~f 1n 
dis charging the duties or his of fice 
in both civil and criminal matters. 
In the absence of such provision it 
would seem to follow that the County 
~ourt by necessary implication would 
have the power to pay ou t of the 
general revenue of the County the 
actual expenses of the Sherif f 1n 
the pert'o:rmance o~ his various 
official duties 1n both civil and 
or1m1nal -. tters. '' 

"Supplementing my letter to you 
which was mailed just a few hours 
a go and dated November 28th, will 
say that the last two paragraphs o~ 
that letter were not intended to 
rerer to the boarding or prisoners 
or to the maintenance and operation 
of ~e jail. There are s t atutory 
provisions covering those matters of' 

" course. 

I 

Article 4, section 11846, Revised 3tatutea ~ 
uiaaouri, 1929, provides that sheriffs o~ all counties con­
taining a city of 75,000 inhabi t ant s and less than 200,000 
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inhabitant s, shall receive a salary of th irty-s ix hundred 
dol ,lars per year: 

• From and atter the pas sage ot 
t his article and unti l t h e first 
day of Januaey, 1921, the sherif t 
of all cou. ties in this state which 
now contain or may hereafter con­
tain a city of '75.000 inhabitants 

. and less than 200~000 inhabitants. 
Shall receive five thousand dollars 
per annum as h1 s salary, to be 
paid in menthly 1n~tallment s on 
the first day of each month, and 
a f ter the f irst day of January. 
192~, the sheriff of all such 
countie s shall receive a salarJ 
of only thirty-s ix hundred dol lars 
per annum, said salary to be paid 
in monthly installments ~n tM 
f irs t day of each month. ' 

~action 11850, R. s . ~o. 1929, provides that all 
statutory provis ion s, outside of Article 4, allowing any fee 
or compensation to t he sheriff to be paid ou t of the county 
treasury, are r epealed: 

"All statutory provisions, outside 
of this article, allow!~ any fe• 
or compensation to t he be fore men­
tioned officer to be paid out of 
the count}' treasury of any such 
county, are, upon tba taking· e f fect 
of this artic1e, hereby repealed, 
and all feea to said of ficer b7 
terms ot any contract ·or an7 such 
s tatut017 provisi ons outside of' 
this article, due or receivable 
from any source, are • upon tM 
taking ef fect of tbia article, 
hereby transferred to t he county. 
and shall be paid into the eount7 
treasury. • 
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• 

The que s t i on i s asked - Yfuether the sheriff is 
entitled to r etain f or himself any part of the f ees w~Ch 
are specified b y Sections 11789 and 11791, R. " · Mo. l-929. 

There i s a well-known r ule of statutory con­
struction that a s tatute i s not open to construction where 
t he language i s p1ain and unambiguous . Hoay v. ~lw..ira Coal 
Company. 5 4 ~ . VI . (2d) 1015, 2215 Mo • .app .• 212 .. 

It i s apparent from reading Section 11850, supra, 
that it was intended that the compensation of the sheriff 
be fixed on a de1"in1te :yearly ba~ls and that all fees "due 
or receivable f'rom any source, are, "'~ * * hereby trans­
ferred to the county • and shall be paid into the c ount:y 
t r easury.?' 

From the f oregoing we are o£ the opin1·on that 
fees allowed sher1f~s for services ln civil cases by 
Section 11789 R. s. ~o. 1929, and f e es allowed Sherifts 
for services i n criminal eases b:y Section 11791, R. ~ . Mo. 
1929, cannot be retained b y t h e sherif .f of Buchanan County 
bu t mus t be pa i d into th~ county t r easur:y. · 

II 

~e now take up your third question - Whether the 
she r i f f i s entitled t o expens~ s payable ou t of t h e gene ral 
revenue of t he county 1n t he perf ormance of his of f' icltal 
du tie s in both civil and criminal matters . 

'He mus t .first determine whethe"r the term "el!Cpenses• 
i s i ncluded within the meaning of the t erms "fee s" and 
"compensation" as used 1n Section 11850, supra. 

In the case of Harlan County v . Blair, 49 ~. w. 
(2d) ( K,-.) 10281 1. c. 1029, the court d lst1.nguisbed between 
t he meaning of fees" and "expenses" thus: 

" ~xpenses incurred 1n perform!.ng 
services is di s tinct and separate 
f rom .fees allowed f'or rendering 
such services. Fees to an o.ft'icer 
are a recompense .for his services. 
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while expense a allowed him are de­
signed to indemnify or reimburse 
him f or f'Wlds expended in performing 
h i s dutlea. • 

And in the case of State v. Thomason. 221 s. w. 
491 , 1. c. 494, uexpenses" are distinguished from ttcom.pensa­
t1on" thus& 

"That the expenses of public of ficers 
incurred in t h e performance of their 
official dutie s are distinct f r om and 
not '-ncluded in the compensation 
allowed tr.ea. unle.as author1tativel7 
so declared, is well established 
upon reason and autbor1tr * * * • o.• 

It i s thus evident that the term 8ex~naea11 doea 
not fall wi.thin the meaning of the t erms "fees and "compen­
sation. • 

However, before a sherift" may be entitled to re­
imbursement for expenses nec~ssarilJ made 1n t he performance 
of his of ficial duties, there must be a statute providing 
for reimbursement . of' expens••• 

67 Corpus Juris. Section 1185• page 1124, statea 

"A Sber11"f or constable i s entitled 
to reLmbursement f or disbursements 
ne ce ssarily made or expenses nec­
e s sarily incurred b y him 1n the per­
formance of his of ficial dnties, 
v.hen, and only when, there is a 
statute providing f or reimbursement 
and t he expenses of d i s bursement• in 
question are within it.• 

We are , there:tore, or the opinion that, absent 
statutor,- author1t7, t he sheriff of Buchanan County is not 
entitled to expenses in the performance or his dutie s 1n 
civi l or criminal matters. 
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III 

Your second que s tion i• whether the sheriff m&J 
retain for himself an7 part of the mone;y payable to hill 
under the provisions of Section 11791, R. s. Yo. 1929, 
for sePYiees in taking convicts t'rom the county to the 
pen1tenti•l7• 

fo1lowaz 
etlan li791, supra, provi~es in part aa 

"* -:~ * For the sePVices of taki.DS · 
convicts to t h e pen1 tentiar,, the 
.sherif f' * * • shall receive the sua 
ar three dol lars per day f or the 
time a ct uall;y an~ n e cosaar1l;y 
e mployed 1n t raveling to and from 
t h e pen1 tent1ar;y, * * • and the 
sherif f' * * • aball r e ceive f ive 
cents per mile f or the di stance 
nece s sarily traveled 1n going to 
and returning trom the pen1tentiaJ7, 
~ time and distance to be eat1-
mated by . the most u.uall7 traveled 
route f'rom the p l ace of the de­
parture to the penitentiary; the aua 
of five cents per mile f or eaoh aile 
traveled, while being takmn to the 
penitentiary, shall be allowed to the 
sheriff' to cover all expense s or 
each convict while being taken to 
the pen1tent1al"J'J * * * * * * * * . • 

l?r om the :forego1Dg we are of the opinion tba t the 
sheriff would not be entitled to the sum or three dol,lars 
per day for taking convicts to tbe penitentiary. 

~e are enclosing a cop7 of an opinion rendered 
b7 thi s Department to tba Honorable Forrest .:mith under date 
o f December 1 4, 19~6, wherein we beld that t h e f ive cents 
per mile received by the sheriff f ar services for takblg 
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convicts to t he penitentiary and r eturning tberefrom is 
an accountable fee , but that the f ive cents per mile 
allowed the sheriff to cover all expenses of eaCh con­
vict, wht le being taken to t he peni tentiary, is not an 
a ccountable fee . 

AP!JROVED: 

\J . J. IIDRD 
(Acting) Attorney-General 

If!\, : EG 
Ene. 

RespectfUlly su~tted, 

WAX \ ,A~bERJJAJT · 

Assistant •ttorney-General 


