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TRANSPORTAT I ON : 

The board of directors of consolidated 
district~unless authorized by vote of 
t he electors of the district , may not 
provide for t r ans por tation of pupi ls 

CONSOLIDATED DISTRICTS : 
I 

in elementary schools except where the 
average daily attendan ce ·fall s below ten . 

April 1 2 , 1939 

Mr. George H. Miller 
Prosecuting Attorney 
Hickory County 
Hermltage, Mi . s our i 

Dear Sirz 

Thi s is in reply to your s of recent date whe1·oin you 
request an official opinion on the followinG question : 

"Will you please send me an opi nion 
upon t h e .followi ne questi on: Does 
the Board of School Di r ectors i n a 
consolidated di strict have the 
authori t y t o close a rural school 
and transport the students t o a 
central location, regardless of t he 
average daily att endance, without 
a vot e by ~he r esidents of t he dis tri ct?" 

The sect ions of t he school law appl icable to trans­
portation of chil dren are as follows: Sect ion 9354 , R. s . 
Mo. 1929: 

"The question of transportation of 
pupi l s may be voted upon at the 
special meetiDb above provided for, 
if notice i s gi ven th<t suCh a vote 
wil l be t aken. If trans ·, ortation is 
not provided for i n any school dis­
trict formPd und&r t he provisi ons of 
sect l ons 9351 to 9558, inclusive , it 
shall then oe t he ~uty of t he board 
of directors to maintain an e l ement ary 
school wit hin t hree and one- hal£ miles 
by t he nearest traveled r oad of t he 
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h ome of every cnild of sChool age 
within sai d school distri ct: Pro­
vided, trans~ortation of pupils or 
the maintenance of elementary schools 
wit hin three miles and a hal f of each 
child of school a ge i n the district 
shall not be _required in consolidated 
districts now or hereaft er organized 
under the provisions of sections 9351 
to 9358, inclusive , wh ere such conso­
lidation has not pl aced said children 
further from an elementary school than 
t hey were prior to said consolidation: 
Provided further, that when t he aver­
age attendance in any el ementary school 
t or any mont h falls below ten. the 
school board shall have author i t y t o 
close su ch elementary school for t he 
remainder of the term and provide trans­
portation for t he pu¢ ls of such ele­
mentary s chool to some other elemen­
tary s chool or schools in said di strict . 
Such transportation shall be paid for 
out of t he incidenta l funds of t he dis­
trict : Provided further, thot i f trans­
portation is not provided for . any con­
solidated district may , by a majority 
vote at any annual or special meeting , 
decide to have all the s eventh and 
eight h grade work done at t he central 
high school buil ding, provided fifteen 
days' notice has been given that such 
vote will be t aken. Such seventh and 
e ighth gr ade work at the central high 
school may be d i scontinued at any t i me 
by a majority vote taken at any annual 
or s pecial meet ing. " 

Sect i on 9197, R. s . l .. o. 1929, providf)s: 

nvlhenever the boar d of directors of 
any s ehool district or board of educa­
tion of a consolidated district shall 
deem it advi sable, or when t hey shall 
be requested by a petition of ten 
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taxpayers of such distri ct , to pro­
vide f or t he free t r ans portati on to 
and from school, a t the expense of 
the di s t rict, of pu.t-.i ls 11 ving mor e 
than one- half mil e from t he school­
h ouse , for t he whole or for part of 
t he school year , said board of 
di rectors or board of education shall 
submit to the qualif ied voters of su ch 
school district, who are taxpayer s 1n 
su ch di stri ct, at an annual meeting 
or a s peci al meet ing, called and held 
f or that purpos e , t he question of pro­
viding such tran sportation for t he 
pupils of such school distri cts Pro­
vided, that wh en a special me eting is 
call ed for thi s purpose, a due notice 
of su ch meeting shall be given as pro­
vided for in section 9228. If two­
thirds of the voter s, who are tax­
payers, voting at su ch election, shall 
vote in favor of su ch transportation 
o~ pupils of sai d school distri ct, t he 
board of di rectors or board of ed~ca­
tion shall arrange for and provide 
such trans portat i on. Th e board of 
dir e ctors or board of ~duoation shall 
have authori ty and a re empowered to 
make all needful rule s and regula tions 
for t he free tran s portation of pupils 
herein provided f or, and are authorized 
t o and shall require from every person, 
employed for tha t purpose, a r easonable 
bond for t he f aithful discharge of his 
duties , as pr escribed by the board. 
Said board of directors or board of 
educati on shall pay by warrant t he 
expenses of s u ch transportation out of 
the incidental fund of t pe district." 

By t hese sections it will be se en tha t t h e t ranspor­
t a t ion of school chi ldren is authorized in t he .folloWi rlt; 
cases: 

1 . When aut horized by vote of t he tax-payi ng resi-
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dent s of the district ; 

2 . ¥fhen t he average dai ly attendan ce in an elementary 
s chool fall s below ten t he s chool board has authorit y t o 
close such elementary school and t ransport t h e pupils t o 
some other school; 

3 . In case t ransportation is not voted and author­
i zed a s provided by Section 9197, s upr a , t hen by a majority 
vote t he s eventh and eight h grade pupils may be transported 
to t he central high school bui l ding of a cons olidated di s­
trict . 

Under Section 9354, supra , whi ch refers t o consoli­
dated s chool districts , if transportation is not authorized 
by the proper vote of the resident taxpayer s, t h en it is 
mandatory on t he boa~d of directors to maintain an elemen­
tary school within t hr ee and one- hal . .f miles by t he nearest 
trf veled r oad of t he home of every child in the district 
except those children who are not placed farther from the 
el ementary school by r ea s on of t he consol idation of t he 
district. In St ate ex rel . Mill er et al. v . Board of Edu­
cation of Cons ol idated School District No . 1, 21 s. 1. (2d) 
645 , 648 , i n s peaking of t he duties of t h e school board 
towards maintaining schools, t he court saida 

" .;~o -~~ '* * * And i t i s equally well 
settl ed t hat a boar d of education 
cannot be requi r ed to conduct school 
in certain locations wi t hin the dis­
trict unless it is f irst shown, among 
other things , that su i tabl e bui ldings 
in which to conduct said schools are 
at said locat i ons or t hat suff icient 
funds have been provi ded wit h whi ch 
t he board can construct sui tabl e build­
i ngs at such locations . * * * * * ~; " 

In other words , before the board can be r equir ed t o 
do any of t he things necessitating t he expenditur e of the 
district funds , such funds must be provided by t axat i on 
or otherwise . 

On t he question of the author i t y of a school board 
to use the publ ic funds f or tran s port ing children, we find 
the rule at. t ed in Vol ume 56 c. J . page 832 a t Sect ion 1038, 
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in t he following languag~ : 

"In the absence of express statutory 
author i zation to transport pupils t o 
and from district schools, no such 
authority can be impl i ed from the 
duty imposed on the school trus t ees 
to secure t o t he ch ildren of t h e dis-
trict t he r ight - and opportunity of 
equal education or from a statut e au­
thorizing trustees of a consol idated 
school district , or of a discontinued 
s chool, to use school funds for trans­
portation, or from a statute author-
izing classification of school dis-
tricts into elementary and high s chool 
districts but providing t hat t he classifi -· 
cation shall not be s o made a s t o deprive 
any Child of oppor tuni t y t o attend a school 
properly classified within t he stipul ated 
distance o£ his h ome unless free t r ans­
portation for such child shall be pro-
vided. * * * * ~r. ·:f * '* * * * i:. " 

And in Volume 63 A~ L. R., ·page 414• the rule om 
t his question is also stat ed in t he follo\Vi ng l anguage: 

"In the absence of express statutory 
power, a school board is not author­
i zed to expend money f or the carrying 
of chil dren to school. ~~ * - ~· * * ~<- u 

It will be seen that befor e t he board is aut hori zed 
to expend any public .funds for trans portation of pupil s 
that th ey mus t have thei r authori ty f r om t he sta t u t es. 

:;ou C.~USION . 

The only authori ty that we are abl e to find 
authoriz,i ng t he school board to cl ose an elementary sehool 
is when the average daily attendance of such scho~l .fQr a 
period of a month falls below ten. Vfuen the board cl~ses 
t he school under such cir cumstances, then the school wi ll 

- . '-
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r emain cl osed for t he remainder of t he t erm and t he board 
is then authori zed t o t ransport t he chil dr en to s ome other 
e1ementary sChoQl or schools i n t he di strict . 

Respe ctfUlly submitted 

TY"t ·!!. W. Y"IURT0N 
Assistant Attorney Gener al 

App OWD: 

J. E . TAYLOR 
(Acti ng) Attorney General 

TWB: DA 


