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FIL ED 

Honor able t . J . 1.iel ton 
Pr esiding Judge of t he 
Goun ty Court 
Charl eston, !Us.souri 

'loU 
Dear Sir: 

This department is 1n r eceipt of your request for 
an offici al opini on which r eads as followss 

"E. b . Gilmore , Gounty Collector , 
lHssissippi County, put an item of 
~460 . 00 1n hi s yearly bud~et for 
the year of 1 938, t h i s amount bei ng 
t he amount due as premium on his Surety 
Bond . 

"The County Court c~t t~~is amount off 
his budget because v1e felt he should 
pay the pr emium h~self and later we 
found that s ection f,: l , page 190 of the 
1 937 Ses sion Act states that if he 
g1 ves a su_·ety Bond it is the dut y of 
the county cour t, ~s t he protected 
body t o pay this pr emium. Will we 
have to pay for thi s 1 938 bond? If 
so what class should it be paid from 
and as road and bridge, school, and 
county court drainage distri cts are 
all protected under t h is bond . Will 
the entire premium be paid out of 
county revenue , or shot.l d we take 
some from school di s t r icts and dr ain-
age distri cts?" 

\ 
' 

The questions pr esented by your request a re a s fol-
lows: 

I 

J 
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1. If the collector "elect s" t o enter into a surety 
bond, is t he "consen~ and approval"· of the county court 
mandator y and the eounty ther eby becomes l iable for t he 
premium? 

2. Fr om vmat class of t he county budget s hould the 
premium on the sur ety bond be paid? 

3. In a collector's bond, is the cost to be p~id 
by the eounty, or sh ould it be apportioned among t he 
various political subdivisions for whom t he collector col­
lects taxes? 

Laws of Missour i , 193'7 , page 190, sec·tion 1, p:rovides 
as f'ollows: 

r•whe.never any off icer of thi s state 
or of any department, board, bur e au 
or commission of t his stat e , or any 
deputy , appointee, agent or employee 
of any such of'fieer; or any officer 
of a.ny county of thi s state , or any 
deputy, appointee, agent or employee 
of any such of ficer, or any of ficer of 
any incorpora ted city, town, or village 
in this state, or any deputy.,, appointee , 
agent or employee of any suCh of ficer; 
or any officer of any department, bureau 
or connnission of any county, city , town 
or village, or any deputy, appointee , 
agent or employee of any such off icer; 
or any of ficer of any district , or other 
subdivision of any county, or any incor­
pora ted ci ty, town or village , of t h is 
state , or any deputy., appointee , ag~nt 
or employee of any such of ficer , shall 
be required by law o:r this Sta t e , or by 
charter, ordin~nce or resolution, or by 
any order of any court in t his St a t e, 
to enter i nto any officia l bond, or 
other bond, he may el e ct , with the con• 
sent and approval of the governing body 
of such str.~ te, depa r t ment, board, bureau, 
commission, off icial , county, city, t own, 
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village, or other political subdivi­
sion, t o ent er into a sur et y bond, or 
bonds, with a suret y company or surety 
companie s , authorized to do busi ness 
in t he St ate of Missouri and t he cost 
of every such surety bond shall be 
paid by the pu::>lic body protected there­
by . " 

Laws of Mi ssou ri , 1 935, page 409, sect i on 9885, pro-
vides as follows : tto.s,-6- 1'731 

"Every collector of t he revenue in the 
various counties in t his st~te , and the 
collector of t he revenue in the city of 
St . Louis , before entering upon t he 
duties of his office, shall give bond 
and secur i t y to the st, t e , to the satis­
fact i on of the county courts, and, 1n 
the city of St . Louis , to t he satis-
f action of the mayor of said city, in a 
sum equal to the largest total collections 
made during any one month of t he year pre­
ceding his election or appointment , plus 
ten pe r cen t , of said amount& Provided, 
however, that no collector shall be re-
qui red to gi ve bond in excess of the sum 
of seven h1~ndred fift y t housand dollars • 
condit~oned that he will faithfully and 
punctually col lect and pay over all state , 
county and other r evenue for the four 
years next ensuing the first day of March, 
thereaf ter , and t hat he will in all things 
fai thfully perform all the duties of the 
office of collector a ccor ding to l aw. 
The of f i cial bond r equi r ed by t hi s secti on 
shall be signed by at l east five solvent 
sureties ·. Provided, tha t in all counties 
whiCh now have or whi ch may hereaft er have 
a population of l e ss t han 75 , 000 inhabi­
tants , a ccordi ng to the last preceding 
fede r al decennial census , the county court 
i n such countie s may require the county 
collector t hereof to deposit daily all 
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collections of money in such depoai -
to::'y or depositories as may have been 
selected by suCh County Court i n accord­
ance with t he proVisions of Sections 
12184• 12185, 12186 and 12187 of t he 
Revieed St'atutes of the State of Mis­
souri 1929, to the credit of a fund to 
be known as • count y Collector's Fund,' 
and such depository or depositories 
shall be bou~d to account for t he 
moneys in suCh ' County collector's Fund ' 
in the s ame manner as the public funds 
of every kind and description going into 
the hands of the cotfuty treasurer and 
under the s ame depository bond as re­
quired to be given under section 12187 
Revised Statutes of fUssouri 1929 ; pro­
vi ded further, t hat When such deposits 
are eo required to be made, suCh ~ounty 
courts may also require that the bond 
of t h e county collector in such counties 
shall be in a sum equal to the largest 
eollectlona made during any calendar week 
of the year immediately preceding his 
election or appointment, plus ten per 
cent of said amountJ provided further, 
that no sueh county collector shall be 
required to make daily deposita for 
such days when h 5s collections do not 
total. at least t he, sum of One Hundred 
Dollars ($100. 00)J and provided further 
the collector shall ·not check on suCh 
' County Collector's Fund' except for 
the purpose of making the monthly 
distri bution of taxes and l icenses col­
lected for di stribution as provided b y 
l.aw or for ba lancing accounts among 
dif'ferent depositories." 

I. 

In 1937 the 59th General Assembly enacted a law 
which allows an o.ff'i cer "with the consent and approvaa of 
the governing body" to enter into a surety bond and the 



Hon. W. J . Melton - 5 - April 4 , 19~9 

cost of such bond t o be paid by the public body protected 
thereby. It is a matter of common knowledge tha t prLor to 
the enactment of this statute many county officials gave 
personal bonds , the coat of surety bonds being almost1 pro­
hibitive in View of the compensation received b7 such 
officer s. However, the Legislature wishing to protect and 
safeguard public moneys in a safer and more secur e tashion, 
provide4 that with the consent and approval of the govern­
ing body that surety bonds paid for by the public body pro­
tected could be given. 

Prior to 1937, surety companies were authorize~ by 
Section 2851• R. s . Mo . 1929•. to "become and be accep~ed as 
surety on the bond recognizance or other writing obligatory 
of any person or corporation ln ·or concerning any matter 1n 
Which the giving of a bond or other obligation is authorized, 
required or pe rmitted by the laws of the state, * * "~ The 
purpose of this section was aa s t ated 1n the act itse~f "* * 
to enable corporations or ated tor that purpose to become 
sur ety en any bond, recognizance or othe r writing in the 
nature of a bond , in the s~e manner that natural per~ons 
may, subject to all the rights and liabilities of such per­
sons . " Therefore, it will be seen that prior to the 1937 
enactment quoted above that an officer could give either a 
personal bond or a surety bond but it a sUl•ety bond were 
given t he cost must be paid by the of ficer. Ther efore . t h e 
1937 Act was not to allow an of ficer to elect to give a 
surety bond but was to permit the public body protected by 
an of ficial bond to pay for such bond which right they did 
not have prior to 1937. 

Under Section 2851, supra , an officer who aeeka to 
quality by giving a bond would have the right to offet a 
per sonal bond or a surety bond, but by that section no 
obligation is placed upon the body accepting the bond to 
pay the preDdum. Since the Act of 1937, found at page 190, 
supra, provides that an of ficer may elect "* * with tbe con­
sent and appr oval of t he governi ng body * * * ~~- t o enter 
into a surety bond * * * and the coat of every suCh surety 
bond shall be paid by t he public body protected t her eby, " 
it evidently did not mean t ha t the public body had to con­
sent before a surety bond could be given since by Section 
2851 , supr a , surety companies were already qualified to 
become sur ety on bonds . This indicates that the consent 
and approval of t he governing body m ana consent to p~y for 
the bond trom t h e publi c treasury . 
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To hold t hat all the officers of thi s atat e or of 
any department, board, bureau or commission of this state, 
or any deputies, appointees, agents or employes of aqy 
such of:f1ci.al, and all officials o:f any county, ot t his 
state, and their deputies, agents, appointees or employes, 
and all officials ot any incorpor ated ci ty, town or Village, 
and their deputies, appointees, agents or employee, and all 
officials of any department, bureau or commission or any 
county, city, town or village, and their deputies, appointees, 
agents, or employes, and any official of any distri ct or 
other sub-division o:f any county, or any incorporat ed city, 
or town or village. and their deputies, appointees, ~gents 
or employes, who are required by law to furnish bond can 
ob~igate t he respective public treasuries to pay the premiums 
on the bonds by merely deciding themselves that they prefer 
to get a surety bond would cast a t remendous obligation upon 
the public without the public having anything to aay in the 
matter other t han What they have said by the Act of 1937. It 
is di.fflault to believe that the Legislature intended to shift 
the reaponaibility for furnishi.ng a bond trom the offi ci al 
required to furnish the bond, to the governmental agency :for 
whose protection the bond is required. 

I~ is a fundamental rule of atatutory construction 
that the repeal ot a atatute by implication 1s not favored. 
State ex rel. St. Louis Police Relief Association v . Igoe, 
107 s. ' · (2d) 929, 540 Mo. 1166, and if by any fair 1.nter­
pretation all sections of the Statutes can stand t ogether 
there is no repeal by implication. State ax rel. Kar~e et 
al. v. Bader, 78 s. W. (2d) 836, 36 Mo. 259. For a l a ter 
statute to operate as repeal by implication of an earlier 
one , t here must be suCh manifest and total repugnance that 
t wo cannot stand, and 11' t hey ar e not irreconcilably tl.ncon­
aistent, both must stand. State ex rel. and to Use ot Peak 
and Company v. Br own, 105 s . ~·. (2d) 909, 340 14o. 1189. 

To construe t he 1937 Act as providing that the pay­
ment by the publ i c body is mandatory would in eff ect re­
peal Section 2851• supra, insofar as it relates to bo~ds 
given by public officials and employees because they are vv~u~o ~E 
1nconaistent with eaCh other. 

The confli ct is that ~he 19~7 Act provides tha t if 
a sur ety bond is given b.f a public of ficial or employee 
the pr emium is to be pai d by the public body while Section 
2851, aupra, provides that it is to be paid tor by the 



Hon. W. J. Melton - 7 - April 4 , 1939 

person who is requi r ed to post the bond. As a pract~cal 
matter the mandatory construction would do away with 1thos e 
provisions for per s onal bonds beeau~e it is obvious ~at 
no pe rson required to give a bond woul d enter into a per­
s onal bond if he could enter into a surety bond, the 
premium on which had to be paid for from public funds . 

Theret''Ore , i "t; will be seen that the "consent anp. 
approval" of Laws of Mo. 1937, pa ge 190, supra. does ~ot 
me an the same as the "satisfaction"' t hat must be obtained 
under Section 9886, supra. \men an ot'f icer must give a 
bond to the satiat'ac t i on or a certain body or person, it 
r e t'ers to t he amount and securi ty of t he bond. The con­
sent and approval as provided for in t he sta tute me~ 
that t h e county court consents to t he public body payling the 
coat of the bond• that is , t he consent and a pproval ia as to 
the payment and not as to t he amount and secur i t y . Thi s con­
sent and approval is not a prerequisite to t he giving of a 
surety bond whi ch the officer b±mselt will pay f or but only 
mus t be obtained in order to hold t h e p(ubli c body protected 
liable for the payment of the premium. It is not mandatory 
upon the governing body to give such consent and approval to 
ever y off icer who elects to give a surety bond . 'f.he govern­
i De body 1n ita discretion may or may not agree t o permit 
such bond to be paid ror t he public body prot ected , but ·ir 
consent and a pp r oval is given, then the publ ic body becomes 
l i able for the payment of the premium. 

Applying the above principl es to t he facts as present­
ed in your request, i.f t h e county cour t which is t h e govern­
ing body gave its consent and approval t o the collector to 
enter into a surety bond the premium for which was t o ve 
paid by the public body protected t hereby• t hen the county , 
by such action, became bound and the striking of such amount 
from t h e estim8te of t he county collector given to th~ 
county ~ourt under t he provisions of t he County Budget Act 
was unlawful and of no effect and t he publi c body protected 
thereby remains l i abl e . ) 

II . 

Your next question is out of wha t class of t he ~ounty 
Budget should the pr emium be paid. We believe that s uch pay­
ment shoul d be made out of Clas s 4 or t he County Ducg~t wh iCh 
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is f or the following purpose (Laws of Mo . 1933 , page 
344, section 6 ): 

"Class 4: Pay or salarie s of officers 
and office expense . List eaCh o 'f i oe 
separatel y and the deputy hire separat e­
l y ( ~aunty Clerk shall prepare estimate 
for t he county court but his f ailure does 
not excuse t he court ) " 

I t is the opinion of this department t hat moneys 
pai d for premiuma on bonds fall within t his class and 
should be pai d t l:_eret'rom. 

III . 

Your l ast questi on 1a whether t he count y court 4houl d 
pay the entire amount of t he premium f rom county funds or 
should the expense be appor tioned by payment by the vari ous 
politi cal sub-divisions protected by such bond. 

We will state it in another way . Since t he collect or, 
besides collecting county r evenue also collects state taxes , 
sahool taxes and var ious other taxes, should not such funds 
bear thei r propor tionate part of t he premiums since they 
ar e protected under the bond of t he collector? 

The statute is ambiguous and uncer tain i n its pro­
vision for payment . It provides that t he giving of such 
a bond 1s dependen t upon the consent and a pproval of t he 
gQverning body "of such stet e department , board, bure au, 
commission, offi cial , county , city, t own village or other 
political sub-division, " but i t provides that the cost shall 
be paid by "the publ ic body protected t hereby. " It is a 
cardinal rul e of s tatutory construction that wherf! the 
language of a sta t ute i s of doubtful meaning , the dut~ 
devolves upon the cour t to a s certai n t he true meaning by 
di scovering t he intent ion of t he Legi slature . State v. 
Toombs , 25 s . VI . (2d) 101; Darlington v . Missouri Pacific 
R. R. Co., 216 Mo . 658 , 59 C. J . 957 . 

We bel i e ve that it was t he intent of t he Legisl~ture 
tha t the bond of count y col lector should be paid by tpe 
county and not be appor tioned among the various polit~cal 
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sub-di vis ions whose taxes t he collector collects . The 
reasons for thi s posi tion are as f ollowsz 

First. there is a well founded maxim of the law 
that "It is proper in law to argue because of incon­
venience {Argumentum ab inconvenient i e s t vali dum in 
lege.) Aa was said by Judge Lamm in Paving Co. v. Hay­
ward, 248 Mo .· 280, 287 a 

rule . 

"The inconvenience arising from such 
construction of the at.tute pr e cludes 
adopting i t, provided 4nY other course 
be open in r eason . " 

Johnston v. Ragan . 265 Mo . 420, lays down the s ame 

:It is a matter of common lmowledge that col lectors 
in s ome counties of th is state not only collect the taxes 
for the county and for the state but also for the sCBool 
districts Wb:ic.h in same counties run one hundred or more 
and also colle cts t axes for road distri cts which som~ 
counties have to the number of twenty or t h irty. It woul d 
be inconvenient . if not 1r.""~practical , f or t he county eel­
lector to apportion the amount of t he premium among these 
various political sub-divisions , and the state auditor, 
in auditing suCh a ccounts , would have such a Hercule~n 
task that to p~ace suCh construct i on upon the stutute 
would be to infer that the Legislature intended an absurd 
thlng . 

Second. There has been no appropriation by the State 
Legisl ature to pay for the· bonds of suCh Oi f icials . The 
county co l lector col l ects state moneys and if the stQte 
were to be included within t he scope of the phrase "public 

body pr otected thereby• " t hen there wo~d have t o be an 
appropriation by the Legislature to pay for such bonds . 
The Legislature , 1n not p~oviding any money .for such pay­
ment ; must have i ntended that such bonds should be p~id 
entirely by t he county and that tho sta t e should not be 
l iable for a proportionate part of suCh premium. This view 
was taken in the case of Stat e ex rel . Portland ;ement Co. 
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v. Smith- 90 S ~ w. (2d) 405, 1n which our Supr eme Col!lrt 
concluded that the Legislature did not intend that the 
St ate Hi ghway Department should pay sales tax because 
it hs d made no appropri at ion for suCh purpose. 

Third. The statute 1n ~uestion provides that t he 
premium of the cos t of the bond should be "paid by the 
publ i c b ody pr .otected t h ereby. • 

T.he above phrase i s in the singular and provides 
for only one body to pay the cost o£ the bond . \'.hi1e we 
ar e aware of t he rule of statutory construction that 
•words importing the S1118ular number may extend and 'be 
applied to s erve persona or things.• how~ver. t his rule is 
not to be applied except where it ia necessary t o carry out 
the evi dent intent of the at: tute . Firat National Bank 
in st. Louis v. Stat e ex i nf . Barrett , 68 L. Ed. 486~ 

~ourth. The Legislature bas by other statuto~ 
enactments 1mpcised upon the county the burden of paying 
f or work done by county officials for other political sub­
divisi ons . 

Under Section 9677, Laws of Mo. 1933, page 422, the 
St nt e and t he County pay one halt eaCh for t he words and 
rigures used in the extensi on of taxes. Such road cUls­
tri ets, school districts , ·etc., whose t axes are extended 
do not reimburse the eaunty f or their part of this l abor 
but the county bears the entire expense except that tor 
which the state pays. 

Under Section 10007, R. S. Mo. 1929, the St at e and 
County pay f or the extension of taxea i n proportion to 
the columna used by each which would be one column f or 
the state and the other column, including all the sub­
diviaiona of the county, paid for by the county. 

CONIJ ... USION. 

It ia• t herefor e , the opi nion of this departme~t 
that a 

Fi r ats That t he County .court under Laws of Mia-
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aouri, 1937 .• page 190, may consent to a Surety Bond df 
a collector bei n g paid tor by the "public body protected 
thereby•• • and that t he amount of the premium on such b ond 
should be included in the est~ate of the collector ~1ven 
under the County Budget Act. This consent is discre tion­
ary with the Count7 Court and i:f 1 t ia not given, t hen the 
expenae ot the bond either personal or suret y must be borne 
by the collector. 

Seconds U consen t is gi ven bJ the Count,- Court tor 
the public b ody protected to pay the premium on the aprety 
bond of a county colle ctor, then suCh payment ahould be 
made out ot Chaa 4 ot the County atdget . 

Thirdz The county is the "public body · protecte~ t her e­
bY"" under the bond ot a county co~lector and:, therefore, the 
county should P.Y' the entire amount of the premium upon such 
b ond . 

Reapeottully submi t ted, 

ARTHUit 0 ' lU~E 
Assi stant Attorney General 

APPROV.c.D: 

i. E. TJMIO!f 
( Acting) Attorney General 

AO' K: DA 


