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TAXATION: City collector of city of second class 
cannot assess a penalty of more than 1% upon 
delinquent real estate taxes but can assess 
and is entitled to 3~ of the total penalty 
of not more than 5% on personal delinquent 
taxes . 

December 14, 1939 

Hon. F. Hiram ~cLaughlin 
Prose cut ing At torney 
Greene County 
Springfi e l d , Missouri 

Dea.r Sir: 

F J LED 

'e are in receipt of your reques~ for an o~inlon , 
dated U.eember 6 , 1939 , which r eads ~n part as ~ollows : 

"'?, e now have 1n progress in Giene County 
a Grand Jury, and in their in ru~t1ons of 
a general nature was to l ook 1 to official s 
handling public money. .ie have a situation 
here i n regard t o t he City Collector for a 
city of t he eeeond class in which there is 
s ome confusion . Several d ifferent lawyer s 
!'..ave written dif ferent opinions in r egard 
to t h is matter, and t he s tatutes are some­
what confusing . Aa t his involves a cr imi­
nal matt er ; it is much more ser ious than a ny 
civil rights mi ght be• In brief, t he City 
Collector now collects and has been col• 
leeting a 3~ penalt7 on all delinquent real 
estate taxes when they are paid at hia of­
fi ce• whether or not suit has been brought• 
Thia i a in addition to the 1~ per month 
interest charge which t he etatutea allow 
a c ity o! the aecond claaa to charge a nd 
the Collector keepa this a dditional 3~ · as 
a part of t he emoluments of the office. V!e 
are unable to f i nd i n the statutes any 
authorization for t he city by ordinL~ce or 
under t he state laws t o charge anJtbl i n 
addit i on to t he 1% per month on dellnQu~nt 
real esta te t axes.• . 
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You al so sta t e: 

• Pl ea se par don t he lon~ expl anation of 
t h i s t ax matter as outl ine d above , out 
that is a f air stat ement of the questions 
we ar e tryint:. to de c ide and woul d appl·e ­
c 1ate ve ry much an opinion f r om. ~our of­
fi ce on t he l e gality of t ne penalty over 
and a bove t he i nter e st charge 1n a city 
of t he sec ond class where t hey ha ve a t ­
tempted to r egulate t his by or dinance . 
Alao i f Secti on 6589 mea ns 3% of t he 5~ 
commis sion a s t he statute says or whether 
or not i t can be construed t hat t he Col­
lector woul d get 3/5 of t he commi s sion and 
t he c i ty 2/5. " 

~e are f i rst quot i ng sect i ons of t he statute which 
appl y to real e state a nd l and t ax only. 

Section 6600 R. s. Mi s souri. 1929 , reads a s follows: 

• No demand for t he payment or t a.xea sha~l 
be necesaarJ, but it aball be t he dutJ or 
•~•ry person aubject to taxation to attend 
at t he orr1ee of t he comm1aa1oner or rev­
enue, unless otherw1s• provided by ordi­
nance • a t some t 1me between t he .first day 
of Sept ember and t he t h irty-f irs t day of 
December i n e ach year and pay hie taxea; 
a nd i f any tax be not paid befor e t he f irst 
day or Ja nuary f ollowing the l evy of t he 
tax, t he same Shall be deli nquent and bear 
interest t hereafter at the r a t e of one per 
centua a month, or a tract i onal part t here ­
of. The c ommissioner or r evenue shall ~on­
tinue to receive taxe a after th ey become 
due until collected by distress or sale." 

It will be noticed i n t he above sect ion t hat the only 
penalty set ou t f or t he non-payment of real estate or 
land taxe s ia a penalty of 1~ a month or a tractional 
part t he r e of when t he land tax is not paid when due. 
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Section 6605 R. s. Missouri., ~929, which applies 
only to delinquent land taxes, doe.s not set out any spe­
c1f1c ~nalty and does provide t hat when t he ~ack tax 
book is delivered to t he commissioner of reve~e he 
shall d;1reet the city a t torney . to bring suit in the name 
of asueh cit) to enforce the collection of such taxes, 
general or s pecial., with intere~t . cost and p•nalt1•• 
1n any court of competent Jur1ad1ct1o~ ~t does not 
set out any penalty. Section 660:6 R. S-.. ta1ssour1. 
1929, speeifica~y atatee that the procedure •ould be 
tbe same as ordinary practice and procedure 1m e1 vil 
casea. including t he sale under execut1ona and making 
deed to purchaser. All of the sections ment1Qned and 
set out apply to ~and or real estate delinquent taxes 
only and do not apply to the collection of delinquent 
personal taxes. 

section 6612 R. s. Missouri~ 1929 ., specifically 
applies to delinquent pe r sonal and ad valorem tax due . 
This section partially reada as f ollows: · 

•xt shall be the duty of the said com­
missioner of revenue in the month of 
January in each year to nake out a .full 
and comp~ete list of all taxea on per­
sonal pr~perty and ad valorem taxea 
remaining unpaid !or t he prev1oua year, 
which list shall state the name of each 
person delinquent in the payment of h1a 
per sonal tax. which list shall be matte 
out alphabetically. * * * • 

This section does not apply to r eal estate ., but does ap­
ply to personal propert y and ad valorem tax. 

Section 6697 R. s . missouri., 1929, partially reads 
as followa: 

• * * The term 'personal property• 
shall include eve ry tanglbl• thing 
wh ich is the subject of owne~ship . not 
for.m1ng a part or par~el of real prop­
erty,. and where used i n t his article 
in a general sense shall include all 
taxable property othe r t han real 
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property. * * * " 

Section 6614 R. s. M1seouri, 1929 , reads as follows: 

"It is hereby made t he duty of t he c~­
missioner of revenue as soon a s taxes on 
personal property or ad valor em taxes 
shall be delinquent to proceed to col lect 
t he same by distress a nd sale , in t he 
manner her e 1n pre scribed , and fo r t n1s 
purpose it shall be his duty to appoint 
one or more deputies to aid and a ssist 
~ in t he speedy collection of such de­
linquent personal and ad valorem taxes. 
The said commi s sione r of reve nue shall re­
ceive as additio.nal ~pe.nsation f or h is 
aer., i ces e.nd expenae such sum. a s may be 
f ixed. ~ ordinance, n the amount ot 
all delin~ persona tiiea collected, 
not excee i ng fi.,e R!t cent. which per-

. Ciiitage he shallcoiiect trom the d-elin­
quent, together with t he whole amount ot 
delinquent taxea, lntereata and costa. 
and i n making such collections should it 
become neceaaary to make the delinquent 
personal and ad valorb taxea by distreaa 
and sale, he shall be entitled to receive 
t he same compensation in addit ion. aa 
may be proTided by or inane•• not to exceed 
t he ~ive per cent . pr v ided for 1n t hia 
sect ion, as constable• are entitled to re­
eei.,e tor the s ale of proper t y on execution 
and such other and further compenaation 
aa may be provided by ordinance of such 
city, which ahall also be taxed as c oa ts . • 

It will be noticed under the above sect i on that t he 
word •ord i nance" appears and that aaid section apecifi­
callJ atatea "on all delinquent personal ta~es . • This 
section app11ea onlJ to personal taxe•, and no ordinance 
ia requ ired. f or the 1~ aet out as a penaltJ fo~ the non-

· paJ1Dent or real eetate taxea under •ection 6600, supra. 

We ean tind no place in the statute. under the col-
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lection of delinquent taxes applying to land or real 
estat e; where the city collector or eommisaioner ot revenue 
in a city of t he second claas is entitled to any penalty 
or can collect any penalt7 other than the 1~ as set out 
in section 6600, .upra. 

You also state in your request that it ia the t heory 
of some lawyers that under section 6605, aupr&!, where the 
statute .u ·aea t he word "with interest. coat and penalt!e a• 
that t h1e would be sutficient to author!•• the, city to 
pasa an ordinance collecting a penalty on delinquent· 
real estate. Thia ia not t he law, and all t~ atatutea 
are to be construed againat t he taxing authority and 1n 
favor ot the person paying the tax. It waa eo held i n 
the case ot State v. Hallenberg- .agner Motor Co., 108 
(2d) 398, par. 2, where the court aaida 

"Like general rules govern the con­
struct·ion of revenue lawa, which, when 
•ambiguoua or doubttul, will be eon~ 
strued strictly in £avor of the tax­
payer and against t he taxing power,' 
59 c. J . P• 1131, sec. 670 , nn. 84-8 6 ; 
State ex rel. v. Gehner (Bane) 325 _!o. 
2•, 29, 27 s. w. (2d) 1,3 (3), citing 
authoritJJ but, ot course., the rule 
ot atr1ct construction may not serve 
to defeat the intention ot tbe lawmaker. 
In re Clarlc·•a Eatate,. 270 llo. 351, 362, 
194 s . w. 54, 67 (2)J State ex rel. tv. 
Baker ( Bane) 316 rio. 863, 8581 869, 293 
s. w. 39~, 401 ( 2,.' 5) •.• 

Alao, in the caae ot Stat e v. V&rkwaJ, 110 s. w. 
(2d) 1118, par. 1, where the court said& 

"'The power to levy and collect taxea 
is purely statutory, and has been eon+­
tided to the Legislature and not the 
court••' State ex r•l• Pariah v. Young, 
327 Ho. 909• loc. cit. ~16. 38 s. w. 2d 
1021, l02S. 'It is well eatabliahed that 
the r1ght or the taxing author1t7 to levy 
a particular tax muat be clearly authorized 
by the atatute, and that all such lawa are 
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to be cons trued strictly aga inet such 
taxing aut hority.• Stat~ ex rel . Ford 
Motor Co . v. Gehner. 325 Mo. 24, loc. cit . 
29, 27 s . w. 2d 1.s.• 

Sect ion 6589 R. s. iaaouri, 1929, partially reads 
as followaa 

•* * Provided, that t he commissioner 
of r evenue_ahall i n addition to said 
aws of three thousand dollars be entitled 
to retain three per cent of the fiv• per 
cent penalty provided by section 6614, 
article s. chapter 38, R. s. 1929* upon 
delinquent taxea collected, and that t he 
remainder of auch penaltJ shall be paid 
into the citJ treasuryJ ~ * * • 

You aak in your request if that aeotion should be 
construed 3" of the 5~ commiaaion, or whe t her lt should 
be cone trued tba t the collector would get ~/5 ot the 
eommlaaion and the city ~5 of .the comm1aa1on. If t he 
eollecto~ was onl y to receive 3~ of the 5. commission 
on a ten dollu delinquent tax pa7ment, ba would only 
receive one and one-balf mill for h1a ee~vtcea, but , 
if he received S~ of tbe ten dollar paJment on back 
personal tax, he would receive thil"tJ cents. Surely 
it was not the int ention of the legialature to only 
a1ln one mill for the collection ot a delinquent per·­
aonal tax of ten dollars . In construing atatutes o~ 
t his nature, one muat take into con siderat ion t he 
reason and the purpoae or ita enactment. The l e t;1a­
~ature i n stating that the commis sioner i n addit i on 
ahould receive three per eent ot the 5~ penalty, ·surely 
must have int ended. that the collector s hou l d receive 
three per cent ot · th~ penalty and t he cit7 ~eceive 
the bllane·e of ~ ot the penalty. 

In the case of 0 1Malle'J v. Continental Lite Ina. 
Co . 75 s. w. 2d 837• para. 7,8. the court ea1dt 

•The eonclu~ion just reached may find 
additional support in the proviao ite&lt 
when it ia considered a put from th• con-
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text. In the consideration of this 
clause we apply the rule that ' where 
any partieuJar word is obscur~ or of 
doubttul me~ning, taken by it~el~, 
its obacur1 y or doubt may be ·removed 
by referen to associated worda and 
the meanin of a term may be enlarged 
or restrai d by r eference to the ~ole 
clauae in ch it is used.• 25 R. c. 
L., sec. 2 , P• 995 . • 

Und•r the able holding, 1n vie• of the fact that 
the l egislature tended to pay an additional commiaaion 
t o the collecto~ or the collection of delinquent personal 
taxes it cou l d not be said that the le0 islature onl y in­
tended ~bat the collector should receive three pe r cent 
of the ~nalt7. · 

CONCLUSION. 

·~ 

In view of the above a~horitiea, it is the . op~nion 
of t his department that t he city collector o~ a city 
of the second class cannot be authorized by an ordinance 
of the city allowing him to collect a penalty of not 
more t~n five per cent upon delinquent real eatate taxes, 
as set out i n Sect ion 6614 R. s. Mo. , lg~which aection 
only applies to delinquent personal tax and ad valorem 
tax. · 

It 1!a further the opinion of thia department that 
the city col lector of a city o~ the .. cond claaa 1a en­
titled by ordinance to le~y ~nd collect not more than 
fi'ye per cent of the amount of the taxea which are 
delinquent aa a penalty and the city collector may 
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retain bf ordinance three per cent of the penalty i!' 
permitted bJ ordinance and the balance of two per cent 
of the p'nalty ahould be paid into ~e city treasurer's 
oftice. This only applies to the aaae of personal taxea 
and ad -yalorem taxe •· 

Reapectt'ullJ aubmitted • 

• J. BURXE 
Aaaiatant AttorneJ General 

A PPROVED I 

tiM w. tmwroR 
{Acting) Attorne7 General 

YIJBzRW 


