
SCHOOLS: c~unbl Superintendent of Schools not entitled t~ any 
unaxptnd~d balance in fund created by Section ~~75, 
H. s .. Mo.., 1929 • 

lliay 16, 19~9 

Honorable J obn T. .&ucKay • Jr . • 
~rosecut1ng Attorney 
i.Junklin County 
Kennett, J.~Lis souri 

Dear .::>irt 

'lhis will acknowledge receipt o~ your reque st ~or 
an of~icial opinion under date of May 3 , 1939 . 

You inquire if the county superintendent of scnools 
i s required to turn over unexpended balance in the fund 
created bJ Section 9476, R. s. Mo. 1929. 

This section r equires a tee of all persons taking 
an examination f or a teacher' s certificate. The purpose 
of the fee is to defray expenses of tea chers associations 
and t ea chers meetings and for expenses incident to grading 
of papers and i ssuing certificates of applications f or 
license s totBach. :.action 9475, R. s . l4o . 1929 , reads aa 
follows: · 

" .J.J'very appl icant tor a certificate 
shall pay to t he county superintendent 
of public schools a fee ot three 
dollars which shall entitle him to 
take any and all e~tions given 
in any calendar year . l::very appli­
cant for a renewal of hi s certificate 
shall pay a fee of one dollar and 
fifty cents . 'rhe tees so collected 
shall be u sed for t he payment of 
the expenses of teachers a ssocia­
t ions and teachers ' meetings author­
J.zed by thi s chapter at least thi.rty 
per cent . being set apart and uaed 
tor this purpose- -and t or the ex­
penses incident to t he grading of 
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papers and issuing or certificates 
of applicants for license to teach. 
The county superintendent of public 
schools Sl.all rami t t o the state 
superintendent f ive cents far each 
subject written by each applicant, 
whose papers are sent to t he state 
superin~ndent of schools . The fees, 
r eceived in t hi s manner by the state 
superintendent of public schools~ 
shall be used to pay the compensation 
of such a s r. i stants as may be necessary 
to examine and gr ade all such papers , 
and to pay other expenses i ncident to 
t he gr ading of t he papers submitted 
and recording and certifying said 
grades. The state superintendent ot 
public schools i s hereby empowered 
to appoint and pay su ch a s si stants 
a s he may need for t he examining and 
grading of all such papers eubm1 tted 
and he Shall also keep an accurate 
account of all moneys received and 
dis bur sed by h1m 1n carrying out the 
provisions of this article . azv 
balance remaining in said .f\md shall 
be turned in to the general r eYenue 
fund of the state by .said state 
superintendent of public s enools 
on the first day of De cember of each 
calendar year. T.he county superin­
tendent of public schools sball make 
report of all fees col l ected, all 
amounts expended forteacbers associ­
ations and meetings and for all 
a.m.ounts remitted to the state super­
intendent to t he county court at its 
r egular meeting 1n February of each 
year . " 

By the words, "at leas t thirty per cent. being 
set apart and used for thi s purpose, " the Legi s lature placed 
a minimum amount to be set aside f or expenses of teachers 
a ssociations and meetings. However. the Legislature did not 
restrict the expendi ture to thirty per cent. of the fUnd for 
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this purpose. It may b e i ncreased, bu t under no eire~ 
stances shall the county superintendent of s chools fail to 
set aside thirty per cent. for this purpose. 

In Miller v. State, 94 so. 706, 1. c. 709, 130 
Mi ss. 5641 the court held the words, "at least four months," 
in a constitutional amendment providing public schools 
shall be maintained in each school district at leaat four 
months during each scholastic year, did not preclude them 
from holding school f Or a longer period. In so holding tbe 
court said: 

" \~hen they said'at lea st f our montha' 
we understand they meant that four 
months TTas t o be the minimum term; or, 
to put i t in another way_ there JllUSt 
be not le sa than f our months of 
s chooling, and , inferentially, there 
may be a longer te~ or at least a 
longer t e r m wa s not intended to be 
prohibited, either expressl y or by 
implication." 

a l so, in City or· ~t. Charles v. Stookey, 164 Fade 
772 , 1. c. 782, the court, in holding an ex tens ton of at 
leas t 60 days means an indef inite time not le st:. than 60 daya, 
said: 

•a n extension of at leas t 60 days is 
an extension for an 1ndef1n1~~ time 
not less than 60 days , and a.rter this 
extension was granted the contractor 
might have reasonably 1nt'erred, 1n 
the a b sence of subsequent notice to 

· him by the city, tba t hi s tiiUe would be 
11m1 ted to sane definite date, that a 
reasonable time not less than 60 daya 
was allowed him to complete hi s under­
taking . This was the natural meaning 
of the words and the true construction 
of t h e grant (Roberts v. Wilcock,B 
··.a tts & $ . 464. 470; ~tewart v. Griswold• 
134 Lia s s . 391) . a n d there wa s no erl'IOr 
in t h e rulings of t he court here ehal~ 
lenged." 
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There r ore, i n v iew of t h e foregoing, it ia the 
opilllon of thi s Department that the county superintendent 
of schools i s not restricted to paying thirty per cent. 
of thi s fund for expenses of tea chers associations alld 
meetings. but mus t set apart that much, and if tba occa­
sion requires it he may appropriate more ror this purpose. 

Now we come to your main request: I s the County 
Superintendent of public schools, under Section 94V6, R. s . 
Mo. 1929, required to turn over any unexpended balance 1n 
sa~d fUnd~ · 

After care.fUl examSnation of the provisions per­
tinent to your inquiry we come to the conclusion that it is 
the statutory duty of the count,- superintendent of public 
scho~ls to hold said examinations, grade papers and issue 
certificates to teach, with the exception of certain papers 
forwarded to the State Superintendent of Public Schools 
for grading after said examination held by the county super­
intendent of public schools ( Sections 9470, 9 471,, 9474 and 
9475, R. s . ~o. 1929) . The following provision requires 
certain papers t o be forwarded to the State ~uperint~ndent 
of Public Schools f or grading. Section 9471, supra , 1n part 
read s as follows: 

"* * • t'ithin three days after the 
clo se of each regular axamination, 
the county superintendent of pub1ic 
schools shall .fo_rward to the ata te 
superintendent, by oxpresa or regis• 
tered mail, all the papers of all 
applicants for .first grade certificates 
and o.f all other applicants who shall 
request their papers to be sent to 
the ata te auperintenden t. Sai d state 
supe rintendent o.f public schools shall 
carefully grade all papers~ keep a 
record or said grades. certify thea 
to the county superintendent of tm 
county 1n which said papers were 
written~ and aleo retur.n sa14 paper• 
to said county superintendent of' . 
public schools Who shall preserve thG:l 
among the records o.f his off ice ror 
at least one year arter the date or 
the examina t1on at whioh they were 
written.• 
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T~e county superintendent of schools rece ivea an 
annual salary • the a mount to be determined by the population 
of t he county. ~ction 9 463, Laws of Mis souri, 1933, page 
384, reads 1n part as foll ows: 

"* * ~- i :· * 1n counties ba ving a 
population of more than twenty-five 
thousand and leas than thirty a1x 
thousand he shall receive Tt1o 
Thousand Dollars; oil- -:E- ·n- -K· -~:- * -~ • 
of whi~h the s~ te of Lds souri mall 
a ppropriate annually out of the 
general revenue :fund of the State 
of Mi ssouri four hundred dollars to 
eaeh and ever7 county. '1be count}' 
superintendent shall receive his 
salary monthl y f rom the count,r reve­
nue t'Und 1n the form of a warrant 
drawn upon the c ounty treasure • 

Un der the above provision the 6ounty Superintendent of s nnools 
in nmklin County shall receive $2000.00 per annum. 

It is well establi shed in this Stat e that an 
official can receive no compen sation unle~ s he can place his 
finger on t he particular s t a tutory provision providing for 
aame. a llowing h!m such compensation. This i s true whether 
he receive s an annual salary or his comper..sation is regulated 
by f ee s . 

said: 
·In :;tate v . Wofford, 116 .o ., 1 . c. 223, the court 

~It i s well settled law that no 
officer i s entitled to fees of 
any kind unless provided for by 
statute, and that the law conferring 
such right must be strictly construed 
because of statutory origin and 
right. Shed v. Rai lroad, 67 Mo. 687; 
Gammon v. Lafa7ette Co., 76 L!o. 675; 
Ford v. Railroad, 29 ... a . App. 616." 

See also :.lard v. Christian County, 111 s . \'I . (2d) 1.82. 
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The only speeiflc provision for compenaation tor 
count7 superintendent oc schools, tbat we are able to f~d, 
i s that allowed under section 9463, supra. Therefore, 1n 
view of tbe above and foregoing, tbe county superintendent 
of qchools is entitled to no more compensation than a llowed 
in 9463, supra. 

Under Section 9475, R. s. Mo. 1929, fees are paid 
to the count,' superintendent or schools for eerta1n des1g­
na ted purposes, to det'ray expenses of teacm.rs associations 
and meetings and for expense s 1ndidental to the grading of 
papers and i s suing cert1f1ca tea of applicants to teach. We 
need not go into expenses pertaining to teachers associa­
tions and meetings, but only as t o what expenses are in~1-
dental to grading papers and issuing certif1ca tea to teach. 

"Inc1dentu is defined 1n FUnk & Wa gnalls New 
Standard Lictionary as follows a 

" Falling upon or into someth1ngJ 
~pinging from without; as, incident 
rays. Likely to befall; naturally 
Qr usually appertaining or att end­
ing; a s , danger inciden t to travel. 

"anything that take ~ place ae part 
of an action or 1n eonneiltion with an 
eventJ a subordinate or concomitant 
event or act; as, the i ncidents or a 
journey; an incident of a plot. 
Hence , a happe~g in general, es­
pecially one oC little ~portance; 
any event; an occurrence; as, a daily 
incident. Something ebaraeter1st1call7, 
natural17, or legally depending upon, 
connected wi~, or contained in another 
thing as its principal;" 

In Balttmore v. Baltimore & Ohio Railroad Company, 
77 U. ~. ( 10 \!all), 5~, 1. e. 551; 19 L; Ed . 10~, the 
court defined the words "and shall pay all and any expenses 
incident t o the i s suance or any bonds•" as follows: 
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" 'l'he po s1 ti on taken by the City 1 s, 
tba t the Company wa s bound to pay tbe 
tull amount of the ~terest without 
deduction, because of the following 
words 1n the defeasance clau se of 
the mortgage: 'And shall pay all and 
any expense incidental to the i s s ue 
o f any of the bonds .• It is, there­
f ore, neees...aey to construe these · 
vrord a, and there ia DO dif' f icul. ty 
about it, when we c onsider tbe subject­
matter about which they were emplOJed• 
The word 'expense 11 may mean one th1Dg 
1n one case and quilte a dif-ferent 
thing in another. Its JIIII!Jan1ng 1n thJ. a 
case cannot be m1 a taken. 

•To earrr out the arrangement between 
the parties required a considerable 
expenditure of money for printing. 
clerk hire, stationery, advertising 
and a1m1lar -.ttera. Tbeae expenses 
were incidental to the issue of the 
bands , and it •s right and proper 
that the Railroad Company--the party 
to be benefited by the transaction-­
shoul d pay them. J ~nd it agreed to do 
so; but thi s agreement cannot be ex• 
tended to cover the tax in que stion;~ 
for in no sense i s it an expense in­
cidental to t he i s sue of the bonds• • 

In Stokes v. Paschall, 243 s. " · 611, 1. c. 61-', 
the court in c onstruing the expenses incident to i ssuing o~ 
the bonds, said& · 

8 We a gree, tbere~ore, with appellee• 
that, 1n cases where a commissioners' 
court 1n the exercise of a sound dis­
cretion f inds it reasonably necessary 
to emplo;y bond brokers to aid 1n the 
sale of bonds of the character under 
consideration, the)' uay do so, and, 
under the operation of the amended 
artic~e ~2, ma7 l.S.wt'Ull7 p&.J' a reason­
able co~ssion out of the proceed• 
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of t he bonds so sold.. In other warda, 
we think in such ease such o~saion 
i s an expen s e 'incide nt to the i ssuance ' 
of t h e bonds, wit~ t he meaning or 
t he amended article." 

In The Robin uoodfellow, 20 .I;"'ed. (2d} 924, l. c. 
925, the court def i ned " incidental" as follows: 

8~bat relation di d the act of the 
lumber company in emplo)"ing the li• 
belant have to the objecta stated 1n 
ita memorandum of a ssociation? \'las 
the empl oyment incidental t o the DB1n 
object of the corporation? 

"'Traffic," 3 Bouv. Law Diet. P• 3307, 
sa7s, is 'the passing of good.s or 
c ommodities from one person to another 
for an equivalent in goods or money; 
and a traft"ieker is one who traff ics 
or a trader, a merchant. Senior v. 
Ratterman, 44 Ohio St. 6'7~, 11 N. E. 
321. • Traff ic may be 'el ther state or 
in terata te '* -u- * aocordj.ng to 1 ta orlgin 
or des tination'; i f Shipped bJ the eon­
signor from one s tate or country to 
another, 'it i s interstate traffic. 
Fort Worth & D. c. Ry. Co. v. White­
head, 6 Tex. Civ. App. 595, 26 s. w. 
172, 17~.' 8 Words and Phrases, First 
Serie s , P• 7056. 

"'Incidental,' obv1ous1y, means depend• 
ing upon or appertaining to something 
else as primary. ' Burrill' s Law Dic­
tionary det"ine s 'incident' aa 'belong­
ing or appertaining to; rollowing; de­
pending upon another thing as more 
worthy. * * • A thing may be ne-ces­
sarily or inseparably incident to 
another, or u sually so.' fie bater de­
fine s it thu-a: •~ething necessarily 
appertaining to or depending on 
another • which i s termed the principal•" 
Thomas v. Harmon. 46 Hun (N. Y~i '76. 
77. 4 \lords & r hrases . First Series •. 
P• 3494. 
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"Lord Dunevin, 1n Trustee of Harbor 
of Dundee v. Nicol, (1915) H. L. A. 
c. 550 sa1d: •Incidental, 1n ~q 'fi.ew. 
means incident to the main purpose ot 
the main business.' 

"Delivery of lumber "i s incidental to 
sale or traffic , the main objectJ and 
delivery may be made 1n aD7 custOZDar'J 
manner. It traN'ic ie interstate, it 
must be sh.J.~ped 1n the usual and cus• 
tomary way. Loading lumber on a truck, 
~ car, or a ship, f or delivery ln the 
usual way, i s no doubt incidental to 

- t he busine ss of trafficking i n lUJiberJ 
and the loading nay be b,- the regular 
employees o r the l Ufber c ompe.J'l1" or bJ 
a special employee • . 

In vl.ew of t he foregoi ng a u thor! ty 1n defining the 
word "1nc1dental1 ' t ·unquestionably it was t h e intention of the 
General As sembly, 1n enacting ction 9475, supra, to permit 
such e.xpense as supplies , printing questions, purchase of 
certificates to teach. and other s i milar expenses, but not 
such expense as a ctually grading papers. SUch i s not an 
expense inciciental to the grading o.f .said papers, but 1a 
actually grading same, and there.t'Ore tha laWJBakers never ccm~o­
templated that the county superintena.nt of s chools ehould 
emplo7 assistant a tor the purpose of grading examna tion papers. 
If the General Assembly i n enacting this provi sion had intend• 
ed the cOWley Superintendent should appoint ass i s tants aDd pay 
tor their serYices out or thi s particular ~ they should 
bave specifically provided tor ~• as they .did for the state 
super1nte!Uient of sohools in s a14 provLslon. We think tbis 
falls under that well-lmown canon of statutory construction· ­
"that the ·expres sion of one thing is the exclusion of anotber"­
a s sta t ed by the eourt 1n State v. Sweane,., 195 s. w. 714, 1. e. 
71th 

" s e c t i on 10881. 1n i t s present f orm. 
wa s enacted in 1909. Laws 1909• P • 
819 . Prior to t hat time i t had been 
expre s s l 1 hel d by this c ourt that t~ 
l aw providing for divi sion of common 
scho~l districts did not apply to 
village sehool districts. State ex rel. 
v. Fry. 186 Mo . 198, 86 s . \ .• :s2a. ~uch 
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being the ease. t he Leg i s lature, when 
it enact ed secti on 10881. knew that the 
provisions of secti on 10837. relating 
to t he d1 vi aion of one common school 
di s trict into two new ·districts. would 
not apply to town or consolidated 
distri~ta •. unless 1 t so provid'd 1n the 
act; and knowing this to be trUe, a.nd 
h111ng to so provide~ it would be but 
to do violence to the pla1n laaguage 
used to hold that 1 t expressed an in­
tention to apply prov1•S.ons other than 
those expressl y- mentioned. To so hoil.d 
woul.d be to ~1olate the well•known caBOD 
or eta tutory construction., Tlz .. , tba t !!!!, 
~ress1on of ~· th!y ls ~- exclu-

• a on ot another. -
UDd·er Section 9467, R. s. Mo. 1929• the county Super­

intendent of scnool.s i s entitled to certain expenses f'or 
clerical hire out of the count.:r treaaur,-. 

The fact that there may be unexpended money 1n th1s 
fund i s n o reason that the county superintendent ot s.chools 
i s entitled t o same when from all indications and by all in• 
.terence s he c·an b e considered no more than a cus todian or 
trustee ot this fund to di sburse srume as provided b7 statute. 
Had the ~gi slature 1n enacting said provi sion intended that 
he should retain any balance i n sai.d 1\lnd an.r all expenses 
for wltch the tund wa a c-reated had been Dade~ the Legi ala ture 
could have , without any d'lfficulty,.. 1n cle-ar and mwmb1guoua 
language so provided the county superintendent of schoola 
should bene fl t p eT sonally b7 re ta1nillg &n7 such unexpended 
balance. As previousl y s tated, f'or an o1'£1cial to re.ee1ve 
any compel!lsation, there must be a spe eifte provision allowing 
same. B.eeause there is a balanc~ 1.n this fUnd• a.f'ter account.­
in.g ~or a~l expens-es . i s no rea son why' the c.ount:r superintend­
ent or s~ools., by reason of the tact these f ees were paid to 
bim1 sb.oul.d dJ. ssipate same 1n &D)' manneP..., . 

The fact there- is no spec1t'J.c proY1s1an r•quirtng 
this balarlee 1n said t'Und to be turned OYer to the county or 
state tre•su.rer. ae is requ:!red of all state of:tic1ala, com­
m1 s s1ons. bureaus and boards (p. 41.6,. Laws of l.iq~ 1933). does 
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not i mply tha t t h e county super1ntepdent or s chool s Shall 
conf iscate ~e. The General As sembly did not see fit to 
grant the State uuper1ntendent of SChools. UDder uectian 
9 475. supra. any unexpended balance 1n the fUnd be held• 
bu t speci f ically requi red that he r e turn same to the 
General He venue. VIe think the rea son for not requiring 
eame or the county supe rintendent of s Chools was to create 
a permanent fund. There i s no valid reason that we ~ 
find •h1' this unexpended balance should not be considered 
as an accumulated. fUnd and if same shou l d become so l.Alrge 
that it is quite eviden t it will neve.r be needed fo.r the 
purposes set out in Section 9475. tnpra, then the General 
Assembly can appropriate same f or some other purpoa. or tbey 
may enla rge on the purpose of the fUnd. 

Therefore. it is the opinion of this Department 
that under Section 94?5, Revised Statutes of Mis souri, 1929• 
thirty per cent. of aid .tund shall be set aside tar ex­
penses of t~acbera associations and teachers' m.eet1nga, but 
that more than this amount may 'be ape·nt for thi s pujrpose it 
necess&1'"7J that the county superintendent of echool.s under 
th1 s provision 1a not ent1 tled to any part of this fWJi for 
the p\l.J'pose of' grading pa~rs, but only f or such expenses 
tbat are incident to the grading of papers and i s suing 
eert1tic~tes to teach, wh1oh might include supplie s . print­
ing questions., purchase ot and pr1nt1ng certificates. 
Furthermore. the eOUhty. super1nt&nd~nt of sch ool s should 
make a complete r ecord t o thiS county court 1.n February of 
each year. Showing all fees collected, all disbursements and 
all money r emitted to the State Supe rintendent of' ~oola. 
The county superintendent of schools i s not entitled to an,­
unexpended balance remaining in saJ.d f'UDj after all expenses 
have been met; sai d balance shall remain in said fUnd . The 
county superintendent of s Cho ol s i s merely aeting in tbe 
capacity of trustee of an accumulative fund which shall be 
u sed only for the purposes set out in section 9475. supra. 

APPROVED& 

"J. B. Ti'fLOR 
( AotiDg) Attorney-General. 

ARHcEG 

Your s very truly • 

AUDREY R. HADETT. Jr. • 
Assis tant Attorney- General 


