
'rAXA'l'ION : Bui lding s owned by lessees 
are s ub ject t o t axa t ion 
s eparate fr om the l and . 

April 15th, 1939. 

Hon . Hober t A. t:eilrath, 
Prosecuting Attorney, 
St . Francoi s County, 
F'arm1:nt;ton , N.i s souri . 

Dear ~~ . ~cilrath : 

This will a ck..nowl ed.ge receipt 
of your i nquiry o£ April 7th, 1939 , which reads 
a s f ollows: 

"Enclosed herewith pl ease f i nd 
a b lo.nk f orm, t he usual f orm of 
a l eas e agreement between s t . 
Joseph Lead Company , who now owns 
t he land genera l ly in the Lead Bell.t 
towns of t his county, t o parson s 
wh o h ave leased t h e surfac• right 
for home buil di ng purposes and 
f or buil d i ng sites f or commercial 
purposes throughout t he Lead Belt. 

The members of t he County Court 
are in a quandary . Some of them 
desire that ·t h e value of buil d i ngs 
and i nprovements buil t on t h ese 
l ease- hol ds within t he term of t he 
l ease, wh ich is usually f r om t wenty 
to t hirty years , shoul d be as s es sed 
against t he lessee . 

r.~any of t hese build i ngs and impr ove­
ments ar e .aluabl e comaercial buil d­
i nts a nd s ome a r e moder atel y expen­
s i ve dwelli ngs . Some me~bers of 
the court and Board of ~quali zation 
t hink t hat the build i ngs and improve­
ments ahoul d be a s s es s ed to t he 
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lessee i nstead of to the 
lessor. 

\ie desire from your of f ice to 
determine whether t he improve­
ments on t hese l ease - hol ds 
shoul d be assessed to t he l e ssor 
or leseee under the terms in 
condi tiona set for th in the 
enclosed s ample copy . 

I 
General l y the leas e rent on 
dwellings is t wenty dollar s per 
year and on commercia~ buildings 
fifty doll ars per year. payable 
quarterl y . " 

Seeti on 9742 ., Revised St atutes ., 
~929., reads as follows : 

"For the s upport of t he govern­
ment of the stat e ., the payment 
of the public debt ., and t he 
advancement of t he publ ic inter­
est, taxes shall be l evied on 
s.ll property., real and personal. 
except as stated i n t he next 
sect ion. " 

Secti on 9746., hevised Statutes ., 
1929, r eads as follows : 

"Every person ovming or holdi ng 
~roperty on t he first day of 
June ., incl udi ng all s uch proper­
ty purcha s ed on t hat day, shall 
be liab le f or t axes t hereon for 
the ensuing year . " 

The two foregoing sections lay 
down t wo pretr..ises f r on1 Yolhich we must start ., vi z : 
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(1) That a ll property except such as is specifically 
exempted ~subject t~taxation; (2) That the owner 
of property is the one to whom taxes shoul d be assessed~ 
and who should pay the taxes . There is no claim 
that tho buil dings are not propert y , nor is there 
any claim t hat the buildings inquired about in 
your letter are exempt from taxation. ~he onl y 
question to be determined is to whom should t h e 
buil dings be a ssessed and who sho~d pay the 
taxes t he reon . 

While, generally speaking, perma­
nent improvements erected upon the l ad became a 
part of the real es t ate , yet parties can cQntract 
i n such a manner as to have the ownershi p of the 
improvements in one person and t he ownership of t he 
l and in another . This doctrine o.f l aw has been 
stated thus ~ in the · c ase of People v . Board of 
A~sessors~ 95 N. Y. 1. c . 311: 

"The title and ownership of 
permanent erections by one 
per s on upon the l and of 
another~ in the absence or 
contr9 c t rights~regulating the 
i n terests of the respective 
parties , generall y foll~1s and 
accrues to t he holder of the 
title of t he land, but it i s 
perfectly competent f or parti es 
by contract to s o regulate their 
respective interests that one 
may be t he owner of the bu.i l d­
i ngs and another of t he l and. 

In d~termining whether t he l eas e invol v&d in t he 
forego~ng case was auch a one as ~reated owner­
ship of t he buil dings in the ~eaaee , the court 

-said1 1. c. 312 1 
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"It remains to inquire 'Whether 
by the l ease in questi on t he re­
l ators have a legal interest in 
the bui l d ings erected by them. 
which the law wil l regard as 
pi'opert y , ·an6 to t he possession 
and enjoyment of which they are 
l aw!'ully entitled . -
They are now in possession of 
the property rented by t hem and 
have been for a period of upwards 
of twenty-five years , subject only 
to the annual payment of ground 
r-ent to their l essors . By their 
l ease they are entitled to r etain 
t hi s po-ssession for all time, un­
l ess ~n the meanwhil e their l essors 
elect to pay for t heir proJ?ert y , 
and thus tez:mi:q.ate their owner­
ship . 

The lessees have simply entered 
i nto an executory contract of sale 
of t heir buildings, optional with 
their vendees as to whether it shall 
be executed at some fut ure t ime , 
or the erections shall cbntinue 
to be r o~sessed by and remain the 
property of the lessees . 

Unti l the exercise of t h i s option 
on t he part of t he l e s sors the 
buil di ngs und oubtedl y continue 
the property of the lessees with 
all of the rights and obligat i ons 
which pertain to such ownership . 
~~e circumstGnce t hat t he interest 
of t he lessees may b e forfeited 
f or any cause by their own act 
does not af'fect t he status of the 
property as to i ts present oTrner­
ship. 
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In a general sense all property 
is liable to be forfeited 1n 
s ome way through the acts of the 
owners. but this fact d~a not 
aff ect the ~itle to the property 
until the cause of forfeiture be 
committed and t h e per.._alty enfor­
ced. Cond1tbns more or lese 
onerous are freguently inserted~ 
i n conveyances of property, but 
when a grantee enters i nto 
pessession of t he ~roperty con­
veyed and while he continues in · 
possession he is t he legal owner 
of whatever the c~nveyance pur­
porta to grant him." 

We t hink the terms of the lease 
submitted with your request make t he lessee of the 
l and in question the owner of the buil dings and 
improvements. The leae.e requi res t he lessee to 
ere.ct a buil ding on the land within a certain time 
and in exc-ess of a certain cost~ and also pro-vides 
that 1f the l essor elects to conduct its mln1ng 
oper~tJ.ons from the leased tract, it wil..l compensate 
the lessee to'l! damag"Ss to his b-ail.dings o-r improve­
ments. I t fur~er provides that at the expiration 
of the term of the lease the lessee may remove the 
builatngs from the said lea8ed tract. All of these 
provisions clearly indicate an intention on the part 
of t he contracting parties that the ownership of 
the bu1l.d1ngs shoul d be in the lessees, whereas the 
owne~ah1p of the land is in the lessors .. 

Cas es involving the t axation of 
buildings separate fro-m t he land upon which they rest, 
have heretofor e been before the Courts of Missouri . 
In tln.e earl y case o :f Leach v . Goode., 19 rrto 41 502, 
the court saidJ 

• 



Hon . Robert A. J.!cilrath -6- April 15th1 1939 

.......... 

"Vf.hen a l ease is made , without 
any stipula tion ab ou t taxes t h e 
l andlord is bound to pay t he t axes 
upon t he pr operty ; but if the 
t enant , by t he erection of bui l d­
i ngs , which, by t he terms of l eas e , 
continue h is property , and wh i ch he 
is eith er au t horized to remove, or 
i s en t i t l ed to be compensated for 
by t he landlord, enhances t he 
t axes , t he landlord is not b ound 
t o pay taxes upon t he i mprovements . " 

The ca s e of St ate ex rel . v . 
Mission Free Schoo~ , 162 Mo. 332, was a case 
wher~ land owned by charitable organization wa~ 
l eased to a party who subse quently ere cted"\& 
l arge a nd valuab l e buil di ng upon it. Suit was 
l rough t a&ain s t t he charitable organization .. and. the 
l esse e s eeking to have t he land and the lea~ehold 
inte~es t of t he lessee sol d for taxation. Ther e 
was no assessment o£ t he sep-arate interest of t he 
l essee in the l ease- hol d and t h e build!~ . In ' 
t he course of t he opinion the court said, 1. c . 
336: 

"As t her-e wa s no as s essment of 
Thomps on ' s bpildi ng by t he asses­
sor, and as his ownewhip is dis - , 
tinct from t ha t of t he 1Iissian · 
FTee School, t he as se s sment of his 
bui l d i ng as a par t of the school ' 1s 
1·ot was clearly erroneous , as t he 
law requires all propert~ L"l t hla 
St ate to be assessed to the ownel" 
i f known , and t his l ease was open 
to t he assessor. As said on .the 
f ormer appeal, Tnompson i s not to 
be sub jected to t he t ax on t h e 
gr ound, no~ t he s chool, even if 
not wholly exem~t , to pay t he t SJt! 
on his build i ng . The fact t hat t he 
lot of the l:rtssion Free School is 
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or was exempted unoer its articles 
of i ncorporation will not exempt 
t he build i ng of Thomps on, in •n~ich 
the ~ool has no i nteres t _ or 
ti t le under i ts lea s e . I t i s 
true , couns el f or Thompson insists 
t hDt Thomps on ' s inter est can not 
be taxed ba cause t her e is no 
specific tta tute au t horizing hi s 
interest in such a case to be taxed. 

In t h is view we do not concur . All 
pr operty except s uch as i o specifically 
exemp ted by the Constitution and t he 
statute made in pursuance t her eof, 
is s ub ject to t axation, and we can 
see no diff icul ty i .n a ssess ing t he 
separate and distinct property of 
~bompson i n t h is buil d i ng any more 
t han woul d b e encountered in a s sess­
ing the property of any other indi­
vidual. \'•hether it is real or 
personal property, or whether'the 
Stat e is bound to regard it as per ­
s onalty, is not now t he question. 
The point is, is it s epara t ely lia t l e 
to taxati on as his property? We 
hol d that it .is . And it ls Thomp­
s on 's dut y to list it jus t as every 
other taxpayer is r equi red to l i st 
his pr oper t y or suff er t he penalties . 
The point may be new i n t h is court , 
but has often been solvPd in other 
jurisdi c t i ons . {.Peop~o ox r~l . r ul­
l er v . Board of Assess ors , 93 New 
York, 308 ; Peopl e ex rel t · v . Commrs . 
of Taxes , 82 r". Y. 459; Rus sell v • . 
City of New Haven , 51 Conn . 2 59; 
Smith v . r.:a yor , 68 n. Y. 552 ) • 
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In moat state n t he interest of 
Thompson under a lease like this 
is real estate, and as our at~ ut• 
provides t hat t he words "real 
estatea shall be construed to in­
clude all interest and estat e in 
lands, tenements, and hereditaments 
(sections 4917 and 4916 , Revised 
Statutes, 1889) , little doubt can 
exist that Thompson ' s interest in 
t his realty and buil ding should be 
a ssessed as real estate . As it is 
obvious he has· not been assessed 
at all, no judgment can be render­
ed against ~ in tho present action, 
but tee sta~ supplies t he remedy 
i n s uch cases . 

We think i t is equally cl ear that 
the a ssessment against the Mission 
Free School of t he value of 1homp­
son's buil d i ng, in which it has no 
i nter est under its lease , is illegal, 
and as the judgment is in i ts nature 
s uch an entirety that t his court can 
not separ ate the respective obligations 
of t he t wo def endants , it must be 
held erroneous as to both. " 

. 
The foregoing case seems to us • 

clearly to hold that where buil dings on leased 
land are owned by the les see, they should be 
assessed sep arately f r om· the land. ~here the 
lease is silent as to taxes, 1t has been hel d 
t hat the taxes on improvements removab l e ·by the 
tenant must be paid by the tenant . {73 A. L. R. 828n) . 
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The l ease s ubmitted with your 
i nquiry provides t ha1t the lessee should pay all 
t axes against t he l eased land , and clearl y s r:,ows 
an intention t hat t he lessor s hall not be l i abl e 
f or taxes of any kind . However , t he leas& i ndi ­
cates t hat t he parties must have assumed t hat t he 
li~rovements and t he l and woul d be assessed to­
gether and t he l essee pay the entir e taxes . 

~hile it is competent for t he 
parti es to so contract t hat the ownership of t he 
improvements shal l be separate f r om t he ownersh i p 
of t he land , yet t hey coul d not contract f or a 
different n:ethod of as sessment than t hat provided 
by l aw, s ince t he a s sessment and collection of 
t axes are r egul a ted by l aw. 

co· CLtSIOl~ 

~t is t herefore t he opinion of t his 
office t hat v1t.ere build i nr s and improvements upon 
l eased lands arc owned b~ t he lessee , t hey shoul d 
be a ssessed and taxed s eparate from t he l and and 
t hat t h e ovmer of such bui l d i ngs and improvements 
is liabl e for taxe s on t he same . I t is further our 
opini on t hat bui l di ngs on land leased in accordance 
with t he for m of l ease enclosed wi t h your r eques t 
ar·e owned by t he l es see and sh ould be assessed to him. 

Yours very truly, 

APPhOVED: HAf..ItY H. KAY 
Assistant Attorney General . 

J . E . TAYLOR 
{Acting ) Attorney General 

F..llK : RV 


