TAXATION: Bulldings owned by lessees
are subject to taxation
separate from the land,

o

April 15th, 1939, w;

Hone Hobert A. keIllrath,
Prosecuting Attorney,
Ste. Francois County,
Farmington, lissourie.

Lear lr. lcIlrath:

- This will acknowledge receipt
of your inquiry of April 7th, 19839, which reads
as follows:

"Inclosed herewlth please find

& blank form, the usual form of

a lease agreement between °t,
Joseph Lead Company, who now owns
the land generally in the Lead Celt
towns of this county, to persons
who have leased the surfacé right
for home building purposes and

for bullding sites for commercial
purposes throughout the Lead Felt.

The members of the County Court

are in a quandary. Some of them
desire that the value of bulldings
and inprovemente built on these
lease-holds within the term of the
lease, which is usually from twenty
to thirty years, should be assessed
against the lessee.

'any of these bulildings and improve=
ments are .aluasble cormercial build-
ings and some are moderately expen-
sive dwelllngs. Some members of

the court and EBEoard of Lqualization
think that the bulldings and improve-
ments should be assessed to the
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lessee instead of to the
lessor.

Vie deslire from your oifice to

. determine whether the improve=-
ments on these lease~holds
should be assessed to the lessor
or lessee under the terms in
conditions set forth in the
enclosed sample cCOpye

Generally the lease rent on
dwellings is twenty dollars per
year and on comrercial bulldlings
fifty dollars per yesar, payatle
gquarterly."”

Sectlion 9742, Revised Statutes,
1929, reads as follows:

"ror the support of the govern=
ment of the state, the payment
of the publlic debt, and the
advancement of the public inter-
est, taxes shall be levied on
all property, real and personal,
except as stated in the next
section."

Section 9746, hevised Statutes,
1929, reads as follows:

"Every person owning or holding
.roperty on the first day of
June, including all such proper-
ty purchased on that day, shall
be liable for texes thereon for
the ensuing year,"

The two foregoing sections lay
down two premises from which we must start, viz:
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(1) That all property except such as is specifically
exempted Is subject to- taxation; (2) That the owner

of property 1s the one to whom taxes should be assessed,
and who should pay the taxes. There is no claim

that the bulldings are not property, nor 1s there

any claim that the bulldings inquired about in

your letter are exempt from taxation. %he only
guestion to be determined is to whom should the
bulldings be assessed and who should pay the

taxes thereon,

While, generally agoaking, perma-
nent improvements erected upon the lad become a
part of the real estate, yet parties can contract
in such & manner as to have the ownership of the
improvements in one person and the ownership of the
land in another. This doctrine of law has been
stated thus, in the case of People v. Board of
Assessors, 93 Ne Yo le co 311:

"The title and ownership of
permanent erections by one
perscn upon the land of
another, in the absence of
contr,ct rights,regulating the
Interests of the respective
parties, gencrally follows and
accrues to the holder of the
title of the land, but it 1is
perfectly competent for parties
by contract to so regulate their
respective interests that one
wey be the owner of the bullde
ings and another of the land.

In determining whether the lease involved in the
foregoing case was such a one as &reated owner-
ship of the buildings in the lessee, the court
sald, l. c. 312
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"It remains to inquire whether
by the lease in gquestlon the re-
lators have a legal interest in
the buildings erected by them,
which the law will regard as
property, and to the possession
and enjoyment of which they are
lawfully entlitled.

They are now in possession of

the property rented by them and
have been for a perlod of upwards
of twenty=five years, subject only
to the annual payment of ground
rent to theilr lessors, By their
lease they are entitled to retain
this possession for all time, un=-
less in the meanwhile thelr lessors
elect to pay for thelr property,
and thus terminate thelir owner=-
shipe

The lessees have simply entered

into an executory contract of sale
of their bulldings, optional with
their vendees as to whether it shall
be executed at some future time,

or the erections shall centinue

to be rossessed by and remain the
property of the lessees.

Until the exercise of this optlon
on the part of the lessors the
buildings undoubtedly continue
the property of the lessees with
all of the rights and obligations
wihich pertein to such ownership.
The circumstince that the interecst
of the lessess may be forfeited
for any cause by thelr own act
does not affect the status of the
property as to its present owner-
Bhips
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In a general sense all property
is lisble to be forfeited in
some wey through the acts of the
ovners, ovut this fact does not
affect the t1tle to the property
until the cause of forfeliture be
comritted end the _eralty enfor-
ced. Conditions more or less
onerous are freguently inserted
in conveyanceas of property, but
when a grantee enters inte
possession of the property cone
veyed and while he continues in
possession he is the legal owner
of whatever the conveyance pur=
ports to grant him."

e thirk the terms of the lease
submitted with your request meke the lessee of the
land in guestion the owner of the bulldings end
improvements. The lease requires the lessee to
erect & building on the land within a certain time
and in excess of a certaln costsg and also provides
that 1f the lessor elects to conduct 1ts mining
operations from the leased tract, it will compensate
the lessee for desmages to hls bulldings or luprove-~
ments, It further provides that at the expiration
of the term of the lease the lessee may remove the
buildings from the said leesed tract. A4ll of these
provisions clearly indicate an intention on the part
of the contracting perties that the ownership of
the bulldings should be in the lessees, whereas the
ownership of the land is in the lessors.

Cases involving the taxation of
buildings separate frox the land upon which they rest,
have heretofore been before the Courts of lissouri.

In the early case of Leach ve. Goode, 19 lo. 502,
the court saids
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~
"ihen a lease is made, wlthout
any stipulation about taxes the
landlord 1s bound to pay the texes
upon the property; but if the
tenant, by the erection of bulld-
ings, which, by the terms of lease,
continue his property, and which he
1s either auvthorized to remove, or
is entitled to be compensated for
by t he landlord, enhances the
taxes, the landlord is not bound
to pay taxes upon the improvements."

The case of State ex rel. v.
,ission Free School, 162 lo. 332, was a case
where land owned by charitable organization was
leased to a party who subsequently erectedia
large and valuable bullding upon it. Sult was
trought asainst the charitable organlzation. anc the
lessee seeking to have the land and the leasehold
Interest of the lessee sold for taxation. There
was no assessment of the separate interest of the
lessee in the lease-hold and the bullding. In
the course of the opinion the court sald, 1. c.
3363

"As there was no asaesamsnt of
Thompson's bpilding by the asses=-
sor, and as his ownemhip is dise
tinet from that of the Misasion
¥ree School, the assessment of hils
building as & part of the school's
lot was clearly erroneous, as the
law requires all property in this
State to be asscssed to the owner
if known, and thils lease was open
to the assessor. As sald on .the
former appeal, Thompson is not to
be subjJected to the tax on the
ground, noP the school, even if
not wholly exempt, to pay the tax
on iis building. The fact that the
lot of the lission Free School is
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or was exempted under 1its articles
of incorporation will not exempt

the bullding of Thompson, in which
the school has no interest, or

title under its lease. It 1s

true, counsel for Thompson insists
thot Thompson's interest can not

be taxed bacause there 1s no
specific etatute authorlzing hils
interest in such a case to be taxed.,

In this view we do not concur. All
property except such as 1s specifically
exenpted by the Constitution and the
stat ute made in pursuance thereof,

is subject to taxation, and we can
see no difficulty in assessing the
separate and distinct property of
Thompson in this bullding any more
thefi would be encountered 1in assess~-
ing the property of any other indie
vidual., V“hether it is real or
personal property, or whether the
State is bound to regard 1t es per-
sonealty, 1s not now the question.

The point is, is 1t separately lialle
to taxation as hls property? Ve
hold that 1t is. Anc 1t 1s Thompe
son's duty to list it jJust as every
other taxpayer 1s required to list
his property or suffer the penalties.
The polint may be new in this court,
but has often been solved in other
Jurisc¢ictions. (People ex rel. lul-
ler v. Board of Assessors, 93 New
York, 3083 People ex rel. v. Commrs.
of Taxes, B2 N. Y. 4593 hFussell v..
City of New Haven, 51 Conn. 259;
Smith v. Yayor, 68 N. Y. 552).

Ll



Hon.lobert A.McIlrath =8« April 15th, 1939

In most states the interest of
Thompson under a lease like this

is real estate, and as our stat uté
provides that the words "real
estate” shall be construed to in-
clude all interest and estate in
lands, tenements, and hereditaments
(sections 4917 and 4916, Revised
Statutes, 1889), little doubt can
exist that Thompson's interest in
this realty end building should Le
essessed as real estate. As 1t 1s
obvious he has not been assessed
at all, no Judgment can be render-
ed ageinst him in the present action,
but tnhe statu® supplies the remedy
in such cases.

We think it is equally clear that

the assessment agalinst the lMission
Free School of the value of ‘homp-
son's building, in which it has no
interest uncder 1its lease, 1s illegal,
and as the Judgment is in its nature
such an entirety that this court can
not separate the respective obligations
of the two defendants, i1t must be

held erroneous as to both."

The foregolng case seems to us
clearly to hold that where buildings on leased
land are owned by the lessee, they should be
assessed separately from the land. Vhere the
lease is silent as to taxes, 1t has been held
that the taxes on improvements removable by the
tenant must be paid by the tenant.(73 A.L.R. 828n).
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The lease submitted with your
inquiry provides that the lessee should pay all
taxes agalnst the leased land, and clearly siows
an Intention that the lessor shall not be liable
for taxes of any kind. Iliowever, the lease 1ndi=-
cates that the parties wmust have assumed that the
irprovements and the land would be assessed to-
gether and the lessee pay the entire taxes.,

%hile it 1s competent for the
parties to so contract that the ownership of the
improvements shall e separate from the ownership
of the land, yet they could not contract for a
different nethod of assessment than that provided
by law, since the assessment and collection of
taxes are regulated by law.

COLCLUSION

+t is therefore the opinion of this
office that where buildings and Improvements upon
leased lands are owned by the lessee, they should
be acssessed and taxed separate from the land and
that the owner of such buildings and lmprovements
is liseble for texes on the same. It 1s furthar our
opinion thet buildings on land leased in accordance
with the form of lease enclosed with your reguest
are owned by the lessee and should be assessed to him,

Yours very truly,

APFROVED: HARKY He KAY
Assistant Attorney Ceneral,

:. E‘- TA!EBR
(Acting) Attorney General
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