
PHYSICIANS : Must not operate on adults 
without consent on on minors 
without obtaining consent of 
parents , on inmates at Inter­
mediate Reformatory. 

March 28th, 1939. 

Dr . John w. W<cHaney, 
Institutional Physician. 
Intermediate Reformatory, 
Jefferson Ci ty 1 l\~issouri , 

Dear Doc t or McHaney& 

. We wish to aknowledge your 
l etter of March 21st, as fol lows : 

"I would appreciate an opinion 
regarding any liabil ity which 
might occur to myself or the state 
from the performance of corrective· 
operations upon i nmates of Algoa 
Reformatory. 

• such operations being hemorrhoidec ­
tomies , herniotomies , circumcisions, 
and tonsillectomH~s. 

"These woul d be done only upon the 
r equest of the inmate . 

!The fact tha t a l arge percentage 
of the inmates are under legal 
age - would t his require written 
consent of the parents for such 
operations . 

"I would appeciate your opinion 
on the above questions . " 

,--
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48 c. J. Section 120, 
page 1130.- discu.asea the subject o£ operat10IUI 
by physicians and aurgeona with ani 1 thou ~.. 
cons~nta 

"Where a patient is in 
possession of his faculties 
and in such physical health 
as to be able to consult about 
his condition. and no emergency 
exiata maki ng it impracticabl e 
to confer with him, his consent 
is a prerequisite to a surgical 
operation by his physicianJ and 
a surgeon who performs an opera­
tion without his patient•a ccnaent# 
express or implied, commi te an 
assault for which he ie liable 
in damages. · The patient's consent 
may be implied from circ~tanceaJ 
thus , if he voluntarily submits 
to an opera tion, hie consent will 
be presumed# unl ess he was the 
victim of fa lse and fraudulent 
misrepresenta tions. I f the patient 
is for any reason not competent 
to consent, the consent of same 
one who, under the cireUmataneea, 
would be legally authorized to 
give it may be obtained. Where an 
emergency arises calling for im• 
mediate action for the preserva­
tion of the life or health of the 
patient., and it is i mpracticable 
to obtain his consent or the con­
sent of anyone authorized to speak 
for him, it is the duty of the phy­
sician to perform such operation as 
good surgery clemands, w1 thout such 
consent. And if, in the course of 
an operation to which the patient 
consent ed. the physician discovers 
conditions not anticipated before 
the operation was commenced, and 
which, if not removed, would endan­
ger the lt.fe of the patient, he will, 
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although no express cons ent be 
obtained or g i ven, be juat i f ied 
in extending the operation to 
remove and overcome them. But 
t he removal of a bone during the 
course of an oper~tion, contrary 
to the understandi ng between the 
surgeon and t he patient, renders 
the aurgeop llabl e i n .damages. 
The tmpli•~ appointment of the 
surgeon aa the legal representA­
tive, during the period of uncon­
s ciou.neaa, of a patient •ho has 
appoi nted no other person, does 
not give t he surgeon a licenae 
to operate on th e patient aga inst 
h is will or by subterfuge, or to 
perform a dirferent operation than 
t hat conaented to, or one invol­
ving risks and results not contem­
plated.· 

In the caae of Fauaette v. 
Grim, 188 s . w. (Mo. App.), 1177, 1. c. 1181, the 
court on a motion f or rehearing 1n pointing out that 
a patient'• consent to an operation was an es sen tial 
prerequisite to t he surgeon 's r ight to perform an 
operation, aaida 

• No doubt a patient's consent 
to an operation ia an essential 
prerequisite to the surgeon 's 
right to perform an operation, if 
the pat1~t is in poeaeasion or 
his faculties or is in auch condi• 
tion that consent can be obtained. 
Pratt v. Da via, 22• Ill. 300, 79 N. 
E. 562, 7 L. R. A. (N. S.) 609, S Ann. 
caa. 197; Mohr v. Williama, 95 ~tnn. 
261, le4 N. w. 12, l L. R. A. (N.S.) 
439, 111 Am. st. Rep. 462, 5 Ann. 
Cas. 303. And i f a surgeon should 
obtain the patient's conaent by 
a false and f raudulent r epresenta­
tion, the surgeon mi ght be liab l e 
upon tha t cause o~ action. Pratt 
v. Davia, supra. In auch caae he 
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would perhapa be liable to an 
action for deceit . 2 Am. & 
Eng . Ency. of Law (2d Fd . ) 8031 
30 Cyc,. 1579 . " 

In the caae of Schloendorff v. 
The Society of the New York Hoepltal, 211 N. Y. 125, 
105 N. E. 92, 1 . c . 93, t he court 1n holding that 
Where the operation ia performed by t he aurgeon 
wi tbout obtaining the patient' a consent, the aur• 
geon 1a guilty of aseaul t for which he ia liable 
in damages, said: 

"BVery human being of adult years 
and aound mind haa t he right t o 
determine what ahall be done with 
hie own bodyJ and a aurgeon who 
perform. an operation without hie 
patient ' a consent commi ta an aa­
aault, for which he ia liable in 
damagea , except in cases of emer• 
genc7 where the patient ie uncon­
ac1oua, and where it ie necessary 
to operate before consent can be 
obta ined. • 

Aa to the necessity of a 
phys ician or aurgeon obtaining t he conaent of par­
ents before Gperationa on min~e , we find t he tol- , 
lowi ng statement in 48 c. J. Section 121, page 
1111: 

·~ **- **it has been held that 
in case of an emergencr a aurgeon 
may operate on a child w1 thout 

waiti ng for authority from the 
parents , where 1 t appears imprac­
ticable to get it . But 1n the 
absence of an emer gency an opera­
tion performed on a child without 
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the consent of the parents 
is a legal wrong; and adult 
a i atera or the child. who 
are 1 ta temporary cua todiana, 
have no aut hority to give eon­
sent under such circumstances. 
Only a reasonable and diligent 
effort on the part of t he phy• 
s i cian to find the parent. and 
advise t hem of t he aituation 
haa been r equired.• 

In the case of ~osa v. Riah• 
worth, 222 s. w. 225, a parent aued a phyaic~an 
for performing an operation on hie 11 year old 
daughter without his consent. alleging that the 
operation resulted in the death of the child• 

The child• who bad been 
living with ita parents, was placed by the father 
in t he imm&dia te care and cuatody of her older 
sister, Clara, who had ~ years experien ce in t rain­
i ng to become a gx-aduate nurae. SM took the 
child to a doctor to ascertain whether an operation 
was needed for removal of adenoida. m examination 
disclosed badly d1aeaaed tonsila and the appearance 
of adenoids~ The doctor advised the aiat·er that a 
r eal nece sity existed for an operation to remove 
t he diseased t onsils and adeno1da. 

Having agreed upon a date for 
the operation• the ehild returned with her eiater 
Clar$ and another sister, Nellie, who had two year• 
traini ng as a nurse, and after an examination the 
operation was performed, but before coming from 
under t he influence of' t he anesthetic the child 
died .. 

The court 1n. holding that before 
an operation may be perfonMed, a physician must 
obtain t he consent of his patient, if competent to 
give it, sa.i.dc 
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"lhe authorities are unani-
mous 1n holding tba t a aur-
geon ia liable for operating 
upon a patient, unles s he ob­
ta1n8 t he consent o.f the pa­
tient, it competent to give 
auch consent, or, if not. of 
some one who, 'lmder t he cir­
ct~JU~tanee·a, woul.d be legall7 
authorized to give tne requ1a1te 
conaent. It a person ahould 
be injured to the extent that 
he 1• unconacioue, and hie 
1njur1e• ot auch nature aa to 
require prQmpt eur~c•l atten­
tion, a phJs1c1an ~alled to 
attend would be justif ied 1n 
applying auch treatment u 
mi ght r e aaonably be nect aaary 
for the preservation ot h1a 
life or 11mb, and conaent on 
t he part of t he injured peraon 
would be implied upon the ground 
ot an existing emergency. 
~ohr v. W1111ama, 95 Minn. 261• 
104 N. W. 12, 1 L. R• A. {B.S.) 
439, lll Am. St. Rep. ' 62, 5 
Ann. Caa. 303J Pratt v. Davia, 
224 Ill. 300, 79 N. E. 562, 
7 L. R. A. (N.S.) 609, 8 ~ 
Caa. 197J Rolater v. Strain, 
39 Okl. 572, 137 Pte. 96, 50 
L. R. A. (N.S.) 880; Sch loen­
dortt v. Society o£ New York 
Hospital, 211 N. Y. 125, 105 
N. E. 92, 52 L. R. •• (B.S.) 
505, Ann. Caa. 19150 581.• 

And 1n holding that- the tem­
porary custody of t he sister did not ~ive he r au­
thority to give consent to the operation, but that 
only the rather could g ive eonaent~ aaidt 
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"The evidence ahows that ther e 
was an absolute necessity for 
a prompt operation, but not 
emergent in t he senae t hat death 
would likely result ~ediately 
upon failure to perform it. In 
fact. it is not contended that 
any r eal danger would have re­
sul ted to the child had time been 
taken to consult the parent with ., 
reference to the operation. Ther e• 
fore the operation was not justified 
upon t he ground that an emergency 
existed. 

"The physician., acting in good 
faith, in assuming the sisters had 
authority to give consent, under• 
took to perform the operation, and, 
although t he operation was akill• 
fully performed and Without negli­
gence, death ensued, either as the 
result of the operation or of ad­
ministering the anesthetic, or 
both. "J.he sisters were but the 
temporary custodians of t ae child, 
and as -such temporary cus todiana 
had no authority to give consent 
to perferm the operatiqn in the 
absence of an emergency. The parent 
was the only one who could legally 
give consent to perform it, and, if 
not given, the physicians • act 1n 
performi ng i t was a legal wrong . 
If performed without t he consent of 
t he parent, it woul.d amount to a 
technical assault for which the chil d 
coul d have recovered had ahe sur­
vived the operation, and it . foll.owa 
that, under article 4695, the cause 
of action would survive to the de­
fendant in error, not dependent, 
however, upon the extent of the in­
juries to the mi.nor child. 

• 
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"It is i~ieted that the para­
mount interest of the chi~d 
alone muat be considered 1n de­
termining whether such an opera­
tion shall be performed~ and that 
if her health demanded an opera• 
tion, and t hat, if skillfully 
performed, no cause of action 
would ar1ae. even though it resul­
ted disastrously. The law wt.ely 
reposes in the parent the care 
and cuatody of the minor child., 
and neither a physician nor those 
in temporary custody of the child 
will be permitted,. in a cue or 
thie character, to determine t hoae 
matters touching ita welfare.• 

In the case of Brown1J18 v. Hortman, 
90 w, va. 568, 111 s. E. 492, it was ehown that when 
the neces•ity of an amputation of the leg of the 
patient, a young boy • became known at 2t30 o • clock 
p.m. of the eeeond day, efforts were made to apprise 
t he parents, and obtain their conaent. '!he father 
wae absent, and the mother. who wae not found f or 
several hours thereafter, when notified protested 
against t he operation without the as sent of the hus­
band, who didn't return until 9:00 o'clock p.m •• and 
then refused to permit the assistant phya1eian to 
perform the operation. T.he court in holding tha.t .1 t 
was error to instruct the j ury unqualifiedly that 
it waa the duty of the assistant phya1e1an promptly 
to neti.fy the parents or grandparent• of such nae.ea­
sity, the grandmother, who waa at the ho•p1tal, not 
being shown to have had author! ty to assent to the 
amputation- and it not being known to the physician 
that the boy resided w1 th the . grandparents_ aaida 

"An instruction which,, in view 
ot all these .facts and eire~ 
stances. 1mpoaed absolute duty 
f'ra:n the physician promptly to 
in1'orm parents or grandparent. 
ot the necea•lty Qf am,utation6 
is clearly misleading and p~ 
judicial. It ignores the evi• 
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dence of negligence of t he 
parents and futility of notice 
t o t h em, i f it had been given. 
Except 1n ver y extreme ca~ea, 
a surgeon has no l egal r i ght 
to operate upon a patient with­
out his consent, nor upon a 
child without the consent of 
its parent or guardian. Riah­
wort h v. Rosa, 191 s . w. 843J 
h:Ohr v. Wil.liame, 1 L . R. A . 
(u.s. ) 439; Ro~ater v. Str~1n, 
51 L. R. A. (U. S. ) 880J 30 Cyc . 
1577; 21 B. c. L. 392 . n 

'::·e must next det ermine whether 
the legal pr inciples as above outl ined are also 
applicable to inmates 1n prisons or r eformatories . 
Although we have been unable to find any eaaee in 
po nt . we fail to aee why there sh ould be a different 
r ul e for inmates , both adult and minor, ae it applies 
to t he obtaining of consent by the ~aician before. 
the perf'ormance of an operati on, or o!· what grounds 
a differ ent rule would be justified. 

50 c. J . Section 27, page 339, 
in p~inting out t he dutiee of a jailer or warden 
atatea t hat: 

"Among other duties impoaed are 
the duty t o receive and keep 
prisoners; t he duty to preserve 
the health of t he prisoners, 
and a f ortiori to preserve their 
lives; the duty to auppl y f ood 
and board t o "the prisoner a; and 
t he duty to keep t he j ail clean 
and sanitary. 11 

atatea that a 
50 c. J . Section 28, page 339, 
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"For a breach of the duty of 
the jailer or warden to keep 
t he jail aanitary and warm, or to 
:furnish :food, he is liable f or 
1njury. proalmately resulting 
t herefrom t o a prisoner . " 

~e merel y cite the above 
duties of j ailers and wardens to point out that 
an inmate does not lose all his rights as a 
human being, by reason of his having committed 
a crtme . If a j ailer or warden may become liabl e 
to a prisoner for injuries proximately resulting 
from failure to keep the Jail sanitary and warm, 
or to furnish food, such personal and natural 
rights which may involve the inmate 's chance of 
livi ng _eserves , of courbe , the greatest of res­
pect and protection. 

Section 8495, Revised Statutes 
of Missouri, 1929, provides that among other duties 
of t he physician of the Intermediate Reformatory, 
he ahalla 

"First, attend a t all times 
to the neceesit ies of the s ick 
convicts , whet her they are 1n 
the hospital, i n cells or elae­
where , and bestow on them all 
ne.cessary medi c·al aervicesJ * 
if·:HI-*" 

From the foregoing we are of t he 
opini on that t he physician of the Intermediate Re­
f ormatory for Young ~en may pePform, without person­
a l liabil ity, corrective operations upon an inmate 
at s aid Reformator y, whe re tho Lmnate t equesta it and 
gives h is cons ent , and may also perform corrective 
ope r a tions upon mi nors , provided the legal consent 
of the parents of s a i d ~or is obtained. 
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With reepeet to the state•a 
liability, we fi.nd t~e following statement in 
59 c. J . Section 337, page 194: 

" A eta te is not liable for 
the torts of i ts· officers or 
agents in the dis charge of 
the ir o£ficial duties unless 
it has voluntarily assumed 
such liability and cons ented 
to be so liabl e , t he on l y 
r e lief the aggrieved person 
has i n s uch case being an 
appeal to the l eg ielatureJ* 
.f:·~~*-~ " 

From t he foreg oing we are of 
the opinion that s hould ·t he physici an of the Inter­
mediate Refor.matory perform corrective operations 
upon inmates without their consent, or 1n the case 
of minors, without the consent of t heir parents , 
t he state would not be liable for the t ortious 
acts of the physicians. 

Respectfully aub~tted, 

fax ViA~~} 1-.uAN, 
Assistant Attorney General. 

APPROVED & 

(Acting) Attor·ney ~eneral 

MW &RV 

. , 


