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CRIMil~AL COSTS : In a preliminary the county or state 

is not liable for the costs when the 
defendant is discharged • 

l:>e camber 7 • 19:39 

" ' F I L ~ D Hon. G. LoGan ~arr I 

Proeeeut i ng Attorneu 
Morgan County 
Versailles. ~iaaour1 

Dear Sir: 

We are i n receipt of your r equest for an opinion, 
under r ecent date , which reads as followsz 

• I want an opinion on the facta 
in this ease. 

"A felonious complaint was f iled by 
a complaining witness a gainst x , y , 
and z. The char ge was stealing 
cattle. On the prelimi nary examina­
tion , x, who actually stole the catt le• 
and who sold the same. got up in court 
before t he justice and took all the 
bl·ame for t he crime and exonerated y 
and z. The justice of t he peace bound 
x over to the e1reui t court_ and on a 
plea of gull t ·y w s sen\ to the peni­
tentiary for t he ertme. y and z were 
d iseharg8d of implication in the crime 
and released. hen the transcript in 
x case was certified to the circuit c ourt , 
only the coste incident to the arrest 
and apprehenaion as to x wa• included i n 
the costa. These costs include the 
sheriff coats aa to the arrest. commit­
ment and the mileage ae to x• Now the 
juatice of t he peace preaenta a fee bill 
for the coats accrued in the apprehension 
and arrest of y and z , said costa being 



// 
...--- Hon. G. Logan l~rr (2) December 7, 19 59 

I 
r 

made Uy the sheriff. These costa 
on y and s being t hose costa accrued 
prior to the preliminary examinati on. 

"I want to know who is liable tor t hese 
cos~ mloUICrt'Fii'ieeosts bivi"''een 
certified up to the c1Joeu1t court by the 
juatiee as part of the costs in the case 
against x?" 

Section SS~l R. s. M1sarur1, 1929, reads ae foll e>ws: 

"In al.l cases where an;v peraon shall 
be cammitted or recognized to answer 
f or a felon7, and no indictment shall 
be i'ound againat aueh person, the proae­
cut.or. or person on whose oath the p-rose­
cution was commenced_. shall be l!.able 
for all the coata incurred 1n that behklfJ 
and the eomrt ahall r ender judgment against 
such proaee;utor tor the same .. and in no 
such case shall th~ eatate or county pay 
such coat a. u 

Section 5832 R. s. Missouri, 1929, reads as f ollowaz 

"It a person~ charged with _a felony, 
ahall be discharged by the officer taking 
his examination, the coats shall be paid 
by the prosecutor or person on whose oath 
t~e prosecution was i nstituted. and the 
ot.ficer taking such examination shall en­
ter judgment .against auch person for the 
eame, and issue execution therefor 1m­
mediatelJJ and 1n no such case shall the 
atate or county pay the coats.• 

It will be noticed in both of the above aectiona t he 
phrase 8 and in no such eaee shall the state or county 
pay the coats ," appears. It will alao be noticed tha• 
in section ~831 a mistake has been made b7 the printe~ 
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in which the word "estate" appears when it shoul d be 
"state". Under t he two above section~ , and under t };le 
racta as stated in your request, neither the state nor 
t he county 1s liable for the coats i ncurred i n the prose-
cution of y a nd a. · 

Under aection 3831• supra, the word "prosecutor" 
appears, which meana any person other than the proaec~ting 
attorney or state officer. l 

Section 3510 R. s. Mieeour!, 192g, partially reada 
aa f ollowal 

•• * ~ but the prosecuting attorney . 
shall not be liable for coata in any oase." 

Inasmuch aa aeetion 3510, aupra, atate~ t hat the 
prosecuting attorney· sha~l not be liable for costa i n any 
ease , and 1n view of the· f act that under section 3831 ~ 
supra, it 1s stated that in no .uch case ~hall the state 
or county pay such coat•- it 1a very plain and unambiguous 
and needs no construction. 

In the case of Sta te v. Thatcher, 92 s. w. (2d) 640, 
l.c.643, the court aaida 

•* * * the language of the enactment 
ia perfectly clear and unambiguous. In 
such case tne r e 1s nothing to construe , 
and no intent eontra.ry to the evident 
intent can rationally or peraies 1.blJ be 
implied• * • 

CONCLUSION 

In view of the above author ities, 1t 1s t he opin i on 
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of t h is department that where three defendante are 
charged with a felOXlJ in a justice court. and• on the 
preliminary examination one o:f t he defendants was bound 
over to t he circu it court and two of the defendants are 
discharged, neither the state nor the county is liable 
for the costs pex•tal ning to t he two defendants who we:z,oe 
alseharged. I~ the complaint was signed by an individual 
other than t he prosecuting attorney, tbe costs could be 
adjudged a gainst the prosecutor, meaning t he one who signed 
the eompla1nt. 

Respectfully submitted , 

W. J. BURKE 
Assistant Attorne y Gener al 

APPROVED& 

----- .. --------- --
'PYRE W • BUR TON 
(4ct ing) Attorney General 

WJ BaRW 


