
CRIMINAL PROCEDURE : Venue of ja!l break i s in county 
where prisoner i s confined f r om 
a coun ty having no jail . 

June 26. 1939 

FILED 

Hon. u. Logan Marr 
Prosecuting Attorney 
Mor gan County 
Versanles. Missouri 

~; 

Dear S1ra 

We are in receipt of your r equest for a n 
opinion under date of June 24t h . 1939, wh ich r eads as 
follows: 

"Robert Denny was charged with a fe lony 
by affadavit i n t he justice court, and 
after be i ng a pprehended he waived any 
pr eliminary examination, and was by the 
justice duly and l egally committed to 
Jail. 

"Morgan County does not have any jail, 
and t his pris~ner Robert Denny was legal­
ly and lawfully eo~tted and lodged in 
the county jail at Boonnville, Cooper 
county, Mo, which has been uaed aa t he 
jail for Mor gan County f or many years . 
He is t ba prisoner of Mor gan County amd 
maintained at the expens.e of Morgan County. 
While Robert Denny was in the Boonville 
jail await ing trial in the circuit court, 
t o the circuit COUrt or Morgan County, 
Mo, Robert Denny broke jail at Boonville. 
Mo, and l eft t he s tate. He has been 
located, and t he question has been raised 
as to where to f i l e the charge for break­
ing jail. 
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"Section 3916 seems to be the statute 
to use , but where is the verue of this 
cr tmeT Should this char ge tor be tiled 
tn Morgan County or in ~ooper county. 
Robert Denny was t he prisoner of Morgan 
County • but he was l odged in the jail 
·a t Boonville and he broke Jail 1n 
Cooper county. " 

Secti on 5916 R. s. o . 192g, reads as f ollows: 

•rt any person lawfUlly imprisoned or 
detained i n any county jail or other 
p1ace of imprisonment , or i n the cu~t­
ody of any officer, upon &OJ criminal 
eha.r ge, bef'or e convi ct1on, f'or the vio­
lation of' any penal statute, ahal.l break 
suCh prison or ~ustody aud escape there­
from, he shall• upon convict ion, be pun­
ished by imprisonment 1n the J:)(.>ni ~.ont iary 
for a term not exceeding two years , or in 
a county jail not l ess than s ix months .• 

It will b& noticed in t he above sect i on t hat it states 
"It any person lawfully ~prisoned or detained in any 
county jail * ~ ·~~ * *". Acc<r ding to your r eque at the 
aheritf of Mor gan Count y placed t he def endant Robert 
Denn7 in t he county jai l of Cooper County. I am pre­
suming that h e was law£ully committed by t he sheriff , 
i n accordance with sections hereinafter set out. It 
will also be noticed in aection ~16, supra. it is 
stated "Shall break such prison or custody and ~ecape 
t her er.rom" . Thia section ahoul d be construed to mean 
the jail where t he de fendant ia lawfull7 committed, and 
1n accordance with sectiona her einafter set out, i t would 
mean the jail of Cooper county. 

Section 8545 R. s . Mo •• 19~, r eads aa f ollowsa 

--
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"It ahall be lawt'ul for the sheriff 
of any county of t h is state, when 
t here shall appear to be no jail, or 
where the jail of such county shall 
be i nsufficient, to ca.mit any person 
or persona i n.his custody, either on 
civil or criminal proceaa, to t he nearest 
jail ot aome other countyJ a.nQ. it ia 
hereby made the duty of .the sheriff or 
keeper of the jail of said county to 
receive auch person or persons, ao com­
mitted aa ai'oresaid, and him, . her or 
them aafely keep, aubject to t he order 
or orders or t he judge of t he court for 
the county from whence said prisoner 
was brought ." 

It will be noticed under thia eect~on that where a jail 
ia not situated i n any count J it aut~orizes t he sheriff 
of any county in which a jail i& not situa~ed to ~ ommit 
any person in hie custody to the neareat Jail of some 
other county. Under thia authorization t he sheriff of 
Morgan county lawfull7 eo~tted t~ defendant to t~e 
jail of Cooper County, where be remaL~&d under t he 
order11 of t he Judge of t he Circu1 t court of Morgan County, 
and not unde r t he orde~s of t he sheriff . In other wo~d., 
the sheriff of !forgan County has loat Jurisdiction over 
t he defendant, and i n accordance with sections he reinaf­
ter set out , the de f endant is only under t he jurisdiction 
of t he CircuitCourt of Morgan ~ounty and the sheriff of 
Cooper County. It will also be noticed under section 
8545, supra. that t he section order s t he sheriff of Cooper 
County to safely keep t he prisoner and the responsibility 
of the sher1.f'f of Morgan County has ceased. 

Section 8546 R. s . Mo. 1929. reads as f~llowsz 

•r~nen any pereon Shall be co~tted to 
jail• 1n conformity to the next pre­
ceding section, tt ahall be the duty of 
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the sheriff of the county in which said 
jail is situated to take, or cause to be 
taken, the person thus committed, together 
with the day and cause of his capture and 
detention. before the circu it court of the 
county appointed tor the trial of such pris­
oner. on the first day of the next term of 
BU.ch court. " 

It will be noticed under this sect i on, o.nd i n accordance 
with your s tatement of facts, that t he sheriff of Cooper 
County haa the sole custody and the responsibility of 
aafekeeping t he defendant and having him appoar before 
the C 1rcu1t Court of t he county from which the defendant 
was sent , to t he county jail of cooper County. 

Section 3377 ~. s. Mo. 1929, reads as follows: 

"Offenses committed ~ga1nst t he laws of 
t hi a state shall be punished in the county 
i n wl 1c1· the of'fense is c ommitted, except 
as mAY be ot:wr-wi se provided by law." 

. . 
Under this section it is mandatory that the defendant be . 
punished in t he county i n which the otr-ense is committed, 
except as may be other wise provided by law. Under t he 
atatutea of Missouri breaking jail is not one of t he ex­
ceptions to this section wh i ch describes t he venue of a 
case. In view of the f act that the sheriff of Morgan County 
haa loat Jurisdiction of t he prisoner, a rxl the ah~r1ff 
of Cooper County has the sole custody of the prisoner, the 
venue of the case 1a situated i n Cooper County. 

C..-NCLUSION 

In view of t he above authorities it is the opinion 
of this department that t he char ge of breaking jail, while 
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being confined 1n the e ounty jail of Cooper Count y be!'ore 
a conviction, ahould be filed 1n Cooper County a nd not 
r.torgan County. 

Reapeottully aubm1 tted. 

W. J. BURKE • 
Aaaiatant Attorney Gene~al 

APPROVED I 

t. E. TAYLOR 
(Acting ) Attorney Genera l 
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