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owned lands are junior to the 
federal laws thereover . 
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lr FILED 

Hon. R. E. L. Marra, 
Secretary of the Senate, 
Jefferson City, Kiaaouri . 

Dear Sira 

We acknowledge receipt of yot r recent letter .w1th 
an enclosure of a certified copy of Senate Resolution No. 71, 
which letter and r eaolution are as follows l 

•r have t he honor to inform you t hat 
Senate Resolution No. 71 was offered 
into and adopted by t he Senate of the 
60th General Aseembly on June 7, 1939, 
certified copy of which I am enclosing 
herewith.• 

SEllATE RESOLUTION NO . 71. 

"Whereas, Article 6, ~pter 88, Revised 
Statutes of Uisaour1, 1929 provides, under 
certain conditione ~f local option for an 
open r anee for stock, and 

"Whereaa, Certa~ counties tn t his atate 
in accord with the Laws of Mleaouri do 
m~e t he use of open r ange lawful and 
require the owner in auch territory to 
maintain a 1awful fence, and 

"T:her eu, If auch lawful fence be not 
ma.intained by the owner of t he land 
stock have t he right of access to auch 
land, and 
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"Whereaa~ The Government of the United 
States by permission of the State of Mia­
aouri has been permitted to acquire by 
gUt or purehaae lands for forestry and 
other purpose•~ and 

"Where••- Part of euch land ao pur­
chased by the government of the United 
Stat ea lies within the region of open 
range} theref ore. be it 

"Resolved• that the Attorney General 11 
hereby requested to advise the General 
Asaembly of Mi aeouri Whether the Govern• 
ment of the United Stat es may deny aceesa 
to ita lands in count1ea of open range it 
the aaid landa be not enclosed by a law­
ful f ence J and. be it further 

"Resolved. That upon t he adoption of t hia 
resolution t hat the Secretary of the Senate 
ia directed to certify ~~to the Attorney 
General of Missouri . 

"St"ate of Misaour1 
Jefferson Cit,. 
Senate Chamber 

I. R. E. L. Karra, Secretary of the Senate, 
do hereby certify t hat the above and fore­
going Senate Resolution was offered into and 
adopted b y the Senate on the 7th daJ of JUne, 
19391 and that the above and forego1r~ i1 
a full. true and complete copy of said Senate 
Resolution as tully aa t he aame 1a on file 
and appears of record in my off ice• 
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Xn testLmony •her eQf• I have hereunto set 
my hand at my off ice ~ Jefferson City. 
Missouri• this ?th day of June, A. D. 
1939. 

R. E. L. l.tARhB , 
Secretary of the Senate.• 

The COn8t1tution of the united States, Section 3 
of Article 4 thereof, at paf~ 28 in the Revised Statutes 
of M1aaour1. 1929• i n part atateat 

"The Congr.esa shall have power to 
dispose o£ and make all needful rules 
and egulationa reapecting the terri­
tory or other property belongi~ to 
the United St~tesJ * * * • * *• 
The Supreme Court of the Unite4 States baa, on 

several occaai ona, held that the property owned by the 
United Stat~s is subject to the power and Government of 
the United States auperior to that of all else. In Gibaon 
against Chouteau, 80 u.s. 92, 13 Wall . l . e . 99, the Court 
a a ida 

"with respect to the public domain. 
the Constitution vests 1n Congreaa 
the power of disposition and of mak­
ing all needful rules and regulationa. 
'that power ia sub ject to no limita• 
tiona." 

In United States v. Grimaud, 220 u.a .. 506• 55 L. Ed. 
563, see also Light v. United Sta tes 220 u.s. 525, 55 L. Ed. 570. 
the constitutionality of the la•s is sustained b~ which Congress 
delegated to the Secretary of the Interior power to. mak• rules 
as to gruing public lands am to charge ther ~o~. At page 
569, the court aaida 
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"lt 1s true that ther e ia no act 
of Congress which., 1n expreas terma,. 
·declares that 1 t shall be unl•wful 
to gaae sheep on a forest reserve. 
But the atatutea from 111hich we have 
quoted declare tna~ the privilege 
ot ua1ng reserves frn- •all proper 
and lawful purposes' is subject to 
ther proviso that the peraon ·•o u-a-
Ulg them shall comply '•1 th the 
rules and r egula tiona covering a aid 
forest ree•rvat1on.' The s.ame act 
D'Ulkee it an ot·.fen-ee t.o violate those 
regulations) that ia, to uae them 
otherwise than 1n accordance ~th the 
rules established by the Secretary. 
Thua the implied license under which 
the United States had sUffered its 
public domain to be ua&d as a pasture 
for sheep and cattle. mentioned in 
Buford v. Houtz. 133 U._ s. 3~6. 3~ L . 
~. 620* lO Sup. ct. Rep. 305• waa cur­
tailed and quall.fied by Congress. to 
the extent that auch privilese ahould 
not be exerciaed in contravention of 
the rulea aDd regulJt1ona . Wilcox v . 
Jac~on, 13 Pet. ~13. 10 L. Ed. 271." 

In Buford v. H uts, 133 u. s. 321. 33 L. Ed. 618 
(1889), Plat ntifi' aou8Rt to enjoin defendant .from pasttWing 
plaintiff's land on the theory tha~ plaintif f owned alternate 
eections and t he Government awned the othera. and t hat the 
Defendant• in puturing that part owned by the Govel'nmept, 
would pasture th-at p.art 01med bJ the pl•1nt1:f.f. The cdur t 
denied an injunction ani held that pla1ntif'f had no authority 
without feneing hi~ own lande to prevent d•tendant•a ·•~eep 
from graa!.ng ther-eon. SpeeJdns of the public l.ands. tne court 
said at page 820t 
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"Vie are of the opinion that ther e is 
an implied license. growi ng out of 
the custQID e>f nearly a hundred yeare, 
tha t the public lands or the United 
St ates, _especially ·those in which the 
native graaaea are adapted to the 
gr~wth and fattening o£ dameet1c 
animala, shall be bee to the people 

· who aeek to uae them• where they are 
l et't open and uninclosed. and no act 
of government forb ida thia uae. For 
many years past a very l arge propor­
tion of t he be~t which haa been ueed 
by t he people of the United States is 
the meat of catt le thus raised upon 
the publ ic land8 withou t charge, without 
l e t or hindrance or obstruction . 'lhe 
government of the United St ates 1n all 
1 ts branches baa lmown of t his use • haa 
never f orbidden it nor t aken any atepa 
to arrest it. No doubt it may be safely 
stat ed that this haa been done with the 
cons ent of all branches ot the govern­
ment, and, aa we shall attempt to ahow• 
w1 th 1 ts direct encouragement . 

" 'l'b.e whole system o.f the control of 
the public landa o f the United Statec 
as 1 t haa be-en conducted by the govern­
ment. under Acta of Congre••• ahowa a 
11 bera1i ty 1n regard to their use which 
haa been uniform and remarkable. · lh ey have 
always been open to sale at ver7 cheap 
prices. Laws have been enacted author!• 
z1ng persona to eettle upon them, and to 
cultivate them, before they acquire any 
title to them. While 1n the inclpienc7 
of the settlement ot theee landa by persona 
entering upon them.. the perm1aa1on to do ao wa a 
a tacit one• the exercise of t his permia-
sion bectame ao important that Congreea, by 
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a aystem of lawa called ,the-Pr_e- emption La... recognized this right so far 
u to confer a priority or the right 
of turchaae on the per~ona who settled 
upon and cul t1 va ted any part of t hie 
public damain. During the time that 
the settler was perfecting his title. , 
by ~ng the improvements which the 
Statute required• and paying. by install­
ments or otherwiao~ the money ~eeee­
eary to purchase it. both he and all 
other persons who desire to do eo had 
fUll liberty to graze their stock upon 

the grasses of the prairies and upon 
ather nutritious subst ances found upon 
the aoil. 

•The value of this privilege grew as 
the population increaaed• and it be-
came a cuatam for persons to make a 
buaines s or pursuit of gathering herds 
of cattle or aheep and r aiaing them md 
fatte~ them for market upon these 
'QD1ncloee4 lands of the gove~ent of 
the United States. Of course tho in­
stances became numeroua tn which pereona 
purchaaing land from the Unl.ted St atea 
put Ohly a ama11 part ot it in cul ti va-
t ion. and per.mittod the balance to 
remain uninc~oaed and i n no way separated 
t'rom the lands ~d by the Un1~ed 
Stat&s~ All the noighbora who bad set­
tled near one of these prairiee or on 
1t. and all the people who had cattle 
that they wished to grase upon the pub­
lic land•• peTmttted them to run at 
18 rge over the whole region. fattening 
upon the publ ic la.nda of the Uil1 ted 
States and upon the unineloeed lande ot 
t he private 1ndiv1dual without let or 
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hindrance. The owner of a piece of 
land. who had built a house or in­
closed twenty or forty acres of it, had 
the benef~t of )his universal ousta.m, 
aa well as the party who owned no land• 
EVerybody used the open ~closed 
country whiCh produced nutritious grass­
es as a public common on which their 
horses, cattle, hogs and sheep coul d 
run and graze. , 

•Jt has never been understood that in 
those regions ~d in this country~ 1n 
the progress of it~ settlement~ the 
principle prevailed that a man waa 
bound to keep his cattle contined within 
hla own grounds or el se would be liable 
tor their trespassea upon the uninclosed 
grounds of h is neighbors . Such a prin­
ciple wa5 ill adapted to the nature and 
condition of the country at that t ime. 
Owing to the aearci ty of means for in­
closing lands, and the great value of 
the use of the public domain tor pas­
turage~ it was never adopted or recog­
nized as the law 9f the coun try, except 
,. it might refer to animals known to be 
dangerous and permitted to go where 
their d.angerous character might p~oduc., 
evil r esul ts . Indeed, 1 t is only within 
a few years past~ as the country luls been 
aettled and became highly cultivated, 
all the l.and nearly being so used by 
ita owners or by the:ir tenanta. that 
the queat1on of compelling the owner 
of cattle to keep them con1'1ned haa 
been the subject ot agitation. 

•Nearly all tbe States in early days 
had wat was called the Fence Law, a 
law by which a kind ot ten4e, autt1-
c1ent in a genera-l way to protect the 
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cultiva ted ground from cattl e and 
other domestic animals which were per-
mitted to run at large was preacribed. 
The character or this fence 1n most or 
the Statutes was laid down wi:th great 
particular! ty ~ and unless it was in 
atr1ct eonf.ormi ty to the Statute there 
wu no 11ab111 ty on the part of the own-
el" o-r cattle if they invaded the in-
closure of a party and i nflicted injury on 
him. If the owner .hi' ' lthe:- ,ineft·oa_ed :gn'Ound had 
h1a fence eonatrueted in accordance with 
the requirements of t he St a tute. the 
l aw presumed then that an animal which 
invaded t hie inclosure was what was 
••lled a breachy animal, was not such 
&l'li.mal. as should be permitted to go at 
l arge, .m the ollner was liabl e for the 
damag«a dpna · by him. Ot herwise the 
right o£ the owner of all domestic 
anima~s to ~rml t them t o run at l arge, 
without reaponsibill.ty for their getting 
upon the lands o.f 1J.1a neighbor, waa con-
ceded. ' 

•!be Territ Gry of Utah has now, and haa 
alw~ys had, a stmilar statute, • ection 
22M of the Compil ed Lavt'a or rrtah. I t 
1a now a matter of . occasional l egisla­
tion 1n th~ St ates which have been cr eat­
ed out of t his publi-c domain, to permit 
c•rtain counties, or parts o£ ·the St ate, 
o~ the whol e of the Stat e , by a vote ot 
the ~eople within aueh subdivisions , to 
d~t9rmin& whether catt le shall longer he 
permitted to run at large and the a.nera 
o~ the soil compelled to rel-y- upon,.their 
f·~ea for pr-otection, or whether the 
cattle-.owner shall keep thelli confined, 
~ 1n that mann~r prot~~t h1a neighb or 
w1 tt:lout the neceaai t y on the part ot the 
latter or relying upon fences which he 
may make for a.ueh protection~ 
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•Whatever policy may be t he reault 
of t h ia current agitation can have 
no effect upon the present case. aa 
the law of Utah anC1 ita cuatoma in 
t his regard remain such aa we have 
described it to be in the general 
region of the northwest. and the 
privileges a ccorded by the United 
Statea tor gPazing upon her public 
landa are aubject al.one to their 
control.• 

In Light v. United State•• 220 U. S•525, 35 L1 Ed . 570, 
t he Supreme Court considered the authority of t he uni~eo. 
Stat es Government over public landa and he~d that the Federal 
Government waa entitled to injunctive reliet agains t t }1.e 
gr&%1ng ot: the public lands contrary to the regulatioiU$ pro­
mulgated by the Secretary of the Interior. In that case it 
was contended-. among other thl.ngs. by the adverse party that 
the United Stat es was subject to the municipal laws ot: t he 
State of Colorado relating to tencea. At page 671 the court 
det:ei ned the position o f the det:endant aa t:ollowsa 

•The defendant appealed and aaa1gned 
that the decree againat ~ waa erroneouaJ 
t hat the publl c l&llda are held in trws t 
t or the people o f the aeveral atatea. and' the 
proclamation creating reaerve without 
the consent of the •te ot: Colorado is 
contrary to and 1n violation of said truatJ 
that the decree ia void because it• in 
eff ect. holds that the United State a ia 
exempt rrom the municipal laws of the 
State of volorado relatJ.ng to feneeaJ 
that the atatute conferring upon the aa1d 
Secretary of Agriculture the power to 
make rulea and regulat1ona waa an uncon• 
stitutianal delegation of authorit7 to him• 
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and the rulea and regulatlona ther&­
tore voldJ and that t he rules mentioned 
in the bill are unreasonable, do not 
tend to insure the object ot forest 
reservation, •nd constitute an uncon­
atltutlanal interference by the go~ern­
ment of the United States with fence 
and other atatutea of the at&t e ot 
Colorado, enacted through the exercise 
of the police power of the atat e.• 

At page 573, the court. in holding 1n favor or t he United 
Statea, aaida 

•The def endant waa enjoined tram .-atur-
ing hie cattle an the Holy erose Forest 
Reeerve, beeauae he had refuaed to cCIDply 
with the regulations adopted by the Secre­
tary of Agriculture, under the author! ty 
conferred by the act ot June 4, 1897 · (30 
Stat. 35, Chap. 2), to make rules and 
regulations aa to the uae, occupancy, and 
preservation o!' foreata. The validity of t he 
rule la attacked on the ground that Con­
gresa could not delegate to tbe Secretary 
legislative p-ower. We need not diacuaa that 
question, in view of the opinion in United 
States v. Gr1maud (just decided), 220. u. s. 
5061 ante, 563, 31 S~Ct.Rep . .SO. 

•'.Nle bill alleged, and there waa evide-nce 
to. support the finding# that the defendldlt, 
with the expectation and intention that 
they would do ao, turned hia cattle out 
at a time aD1 place which made it certain 
that they would leave the open publlc laDia 
and go at once to the r•aerve where there 
waa good water and pas turage. When not1-
!'1ed to remove the cattle, he declined to 
do ao, and threatened to reeiat if they 
ahould be driven off by a forres t officer. 
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I H He justified hie position on the 
ground that the etatute .of Colorado 
prpided that a land-owner coul.d not 
recover damages for treapase by ani­
mals unless the propeZ""ty waa inclosed 
with a fence of desi~ated size and 
materlal. Regardless of' any conflict 
!n the teattmony, the defendant claims 
t hat unleaa the government put a renee 
around the reaervo. it had no remedy • 
either at 1 .. or 1n equity. nor could 
he be required to prevent hie caille 
stra-,.1ng upon the reserve f'rom t4e open 
public land on which he bad a right to ' 
turn them looee. 

"At common law t he owner was required 
to confine hia live stock• or ela& waa 
he1d liable f or any damage done ~y them 
upon the land of third persona. That 
law waa not Adapted to the situation of 
those etatee where there were great 
plains and veat t~aots of un1ncloeed 
l.and., auitable f o-r pasture . And ao. 
with out paaaing a statute. or tak.ing • 
any aff'~tive action on the aubject, 
the United Statea suffered ita public 
4ama1n to be uaed for such purpoaea~ 
There thus grew up a sort o£ implied 
licenee that these landa, thua left 
open. mi.ght be ueed ao long ae the 
government d1d not c~el ita tacit con­
sent. But'ord v. Bout, 133 u. s. 326. 3:5 
t. Ed. 620, 10 &np. Ct . Rep. 305. Its 
failure to ob j ect. however, did not 
confer any vested right on t he complain­
ant. nor did it deprive t he United States 
ofthe power of recalling any implied li­
cense under which the land had been uaed 
tor private purpoaes. Steele v. United 
Statea, 11~ u. s. l:SO. 28 L. Ed. 952• 5 
S'lip. ct. Rep. 306; Wilcox v. Jackaon_. 13 
Pet. 51:5• 10 L. Ed. 271. 
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•It is contended, however .. that Congreu 
cannot constitutionally withdraw large 
bodies o£ land from settlement without 
the consent of the atate Where i t ia lo­
catedJ and it 1s then argued that the 
•ct of 1891 (26 Stat . at L. 1103, chap. 
561~ U. s. C4mp. Stat . 1901, J• 1537), 
providing for the establishment of re­
aervationa. was void, eo that what ia 
nominally a reserve 1a, 1n law~ to be 
treated as open and uninclosed land, aa 
to which there still exiata the implied 
license that it may be ued ror grazing 
purposoa. 

•sut • the natJ.on is an o?Jner, md haa 
made Congreaa the principal agent to die• 
poae of ita property •••• Congress is 
the body to which is given the power to 
determine the conditione upon ~eh the 
public lands shall be d1apoaed of. • Butte 
City .ate? Co. v. Baker, 196 u. s. 126, 
49 L. ~. 412, 25 Sup. Ct. Rep . 211. 
'The govermnent baa, with respect to ita 
own landa, the righta of an ordinary pr o­
prietor to mai.ntain its poaaeaeion and to 
prosecute treapaaaers . It may deal with 
auch landa precisely as a private indivi­
dual may deal with his farming property. 
lt may sell or wi tbhold them .t'rom sale. ' 
Camfield v. united States, 167 u. s. 524, 
42 L. Ed. 26•, 17 s up. ct. Rep-. as.. And 
if it may withhold 1'rom sale and settle­
ment, it may also, as ~ owner, object to 
its property being used ror grazing pur­
poses, for •the government 1a riharged w1th 
the duty and clothed with the power to pro­
tect the public domain fram trespass and 
unl.awful appropriation. ' Uni.ted Statea v . 
Beebe, 127 u. s. 342~ 32 L. Ed. lZS. 8 
Sup. ct. Rep. 1.083. 
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•The united States can prohibit abso­
lutel.y or fix the t erma on which its 
property may be uaed. As it can with­
hold or reserve the land, it can do ao 
1nderinitely~ Stearn. v. Ulnneaota, 
179 u. s. 243, 45 L. Ed. 1~3• 21 Sup. 
Ct., Rep. '13. It is true that the 'Uhited 
States do not and cannot hol d property' 
aa a monarch may~ ror private or personal 
pw.p osea . t VanBoekltn v. Anderson (Van 
Bockl1n v. Tennea•ee). 117 u. s. 158, 29 
L. Ed . EW7, 6 .. Sup . Ct . Rep . 610. But that 
doe a not lead to the eone1ua1on that it 
is without the righta incident tb owner­
ship, for the Constitution declares , Sect. 
3, Art . 4, that •congress an.11 have power 
to diapoae of and make all needful rulea 
and re~at1ona respecting the territory 
or the property belongi ng to the United 
Stat es.• •The full scope or this para­
graph baa never been de~1n1tely settled. 
Prtmaril7, at le•st, it is a grant of 
poweP to the United States of control 
over ita property. ! Kansas v. Colorado, 
206 u. s. 89• 51 L. Ed . 971, 27 Sup. Ct . 
Rep. 655 . 

"'All t he public lands of t he nation are 
held 1n trust for the people of the whole 
country. ' United Stat es v . Trinidad Coal 
&: Cold.ng Co,. 1 37 U. s. 160• M L. Dl. 6.W1 
11 Sup . c t. R•P• 57. And it i• no~ far 
the courts to say how that trust shall be 
adminiatered. !hat is ~or Cangresa to de­
termine . The courts cannot compel 1 t to 
aet aside t he land8 for settlement, or to 
suffer them to be uaed for agricultural or 

4Zing purposes , nor interfere when. in 
the exereiae or its discretion• Congress 
eatabliahes a rorest reeerve for wh$t it 
4ectdea to be nationa1 and public purposes . 
In the same way and in the exerciae of t he 
truat it may diaeatabliah a reaerv~. and 
deTote the property to some o~r national 
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and public purpose . ~heee are rights 
incident to :propr1&tDX'sh1p, to say 
noth1DB of the power or tho United 
States as a sovereign over the pro­
perty belonging to •t. Even a private 
owner wou~d be entitled to proteotion 
against wilful trespasaea~ and atatutee 
providing that damage done by ~ala 
can not be recovered. unleaa t he land 
had been i ncl osed with a rene~ ot the 
aise and material. required. Co ~ot give 
per.misaio~ to the owner of cattle to 
uae hia neighbor'• land aa a paature. 
'l'hey are intended to condone trespuaea 
b:y atraying cattleJ they have no appl1c · 
tion to cases where they ar-e driven 
upon unfenced land in order that they 
may reed the~•• Lazarua v . Phelpa, 162 
u. s . a1, 38 L. Ed. ~ss. 14 sup. ct . 
Rep • . 47/J Jfcmroe v . Cannon, 24 Mont . 
324• 81 Am. St. Rep . 439• 61 Pac . 863J 
St . Louie Cattle Co. v . Vaught. 1 Tex. 
Civ• App . S88• 20 s. W. 856J Union P. 
R. Co. v. R&111na• 5 Kan. 176. 

•Fence lawa do not authorize wanton 
and w1lt'ul treapua, nor do they attord 
immunity to thoae who, in disregard of 
property rignta, turn loese their catt le 
under circumatancea shoving that they 
were intended to gra.ze upon the lAnda ot 
another . 

'This the defendant did, under circum­
stance& equivalent to driving his 
cattle upon the .forest reserve. He 

' 

coul d have obta1n~d a permit for rea~onaLle 
p turage. He not only1 decl1ned to apply 
.for aueh lieenae, but there is evidence 
that he threatened to reaiat ~e efrorts 
t o have h~a cattle removed frQm the re­
aerve# and 1n his anaw~~ h~declarea that 
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he will continue to turn oub his 
eattle, .and con tends that if they go 
upon the res erve the government baa 
no rememdy at law or in equi t7. This 
ela1m answers ltselr . 

"It appears that t he defendant t urned 
out his catt le under c~rcumstanaes ~ch 
s howed that he expected and intended 
that they would go upon the reserve t o 
gra ze t hereon. under the f a c ts, the 
.court properly granted·an injunction. " 

In Golconda Cattl e Co. v . United St ates, 201 F, 281 
(1912 ), the Court held that the cattle Company had n o • uthority 
to buil d·a fence encl osing its land along with Government land, 
so the G~vernment coul d not be reached b y others .. and this, 
notwitrustanding, .the fence built .. was all on the land <:>wned 
by the Cat tle Company. At page 2881 the court aaidt 

"We are not at all unmindful or the 
g~neral right of an owner of. a tract 
of l and to build a fence t hereon. I t 
is fundamental t hat t he rights of indi­
vidual proprietorship which carry with 
them right to incl ose or fence one' a 
own l and must be carefully guardedJ 
but at the same time, as was m ld by 
the Sup reme Court in Camfiel d v . United 
States, supr .a.,· the rights of the govern­
ment in 1 t s proprietorship of the pub .. 
lie domain do no·t &:\.1s t by the auf'ferance 
or indiv idual owners . It has $ power o.ve-r 
i ta own property analogous to t he police 
power of the several states, arJ.Cl the ex• 
tent to which 1 t may g-o 1n the exer c .. lee 
or s uch power is measured by the exigencies 
or t he 'particular case . Here the surround­
ing is 1n no aenae confined to the land o£ 

... 
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the Golconda Company • tor • of the total 
~7•000 acres included• 26•000 acrea are 
public land. That ia to aay. the Golconda 
Coopany • by maintaining mile a of fence 
a1ong only the outside or its own 11.000 
aerea and connecting euch r encea with 
natural or other barrier a • haa aeparated 
on& tmmenae tract conaiat1ng not only or 
11.000 acrea belonging to 1t. but alao 
o~ 26•000 acr es of public land, '!be 
aerioua a1gn1f1ean-ce of the ~ct ia even 
more apparent when we realiz• that within 
the barriers there ia public land more 
than sufficient to comprise 162 ha.tead 
entrie& .. • 

I · 

I 

.U the baaia for thla ruling. the co~ at page 291 saJ,.dt 

•rt is aaid that enforcement of tne 
decree of the District Court may be 
an 1nvuion of the conatltutional 
rights of the appell.nt. 1n that it 
would constitute a t aking of private 
property !oF public uae-. But under the 
doctrine l~d down by the Sup~ Court 
1n the Cam.tield caae. aupra. the 
Up1ted States haa a clear right to 
legislate for the protection ot the pub• 
11c lan~ and to exero1ae what 1a called 
a police power to D~Qe the pro tee t1on 
effective. even tho~ there may be aame 
inconvenience or alight damage to indi-
vidual proprietor a. T.bere be1ng nothing 
1n the fa eta of th1a caae to take 1 t out 
of this rule. •• muat hold that no righta 
or appell.nt have been 1ntr1Jlged. • 

In lJllited Statea v . Brighten Ranche Co •• 86 P. 1218. 
the court held the Federal GoYernment would be entitled to 
a mandatory injunction t o regulate the fence tram govern­
ment land and aa1d that no. rigbta aa against the feder~l 
government were acquired b7 thoae who uaed the public Landa. 
but that they were merely licenaeea and aaidJ 
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"Something was aaid 1n the argument 
in respect to the government tolerat­
ing eueh occupation of ita public 
land, and the anawer a.l1egea that it 
baa been the policy of tne government 
to per.m1t occupation similar to that 
of the def endant. The caae of Rector 
v .• Gibson, 11-1 u. s. 276• 1a cited 1n 
aupport of thia view. Doubtless the 
government haa and does tolerate 1n a 
certain senae the occupation of the 
public landa• and 'tltb.erever auch occu­
pation 1a eitber under the homeatead 
or pre-emption act, or other acta , 
with a view to the purchaae. of the land, 
the occupatian may be conaidered r1ght­
.tul.. .t:.ut the answer .fai lQJ.. to dis-
c1oae an occupation with any auch in­
tent, and the only occupation diecloaed 
ia one, not for the purpose of aubaequent 
purchase , but w1 th the idea at getting 
the beneti t of the land for grazing pur­
poses . Even if the pol1e3 of the govern­
ment heretorore had been to tolerate t h e 
occupation and inclosing or tracta of 
government land .for gra zing purpoaea, the 
fact that an action 1e now commenced to 
put an end to auch occupation ie concl u­
sive that the policy of tbe government 
ia changed, and no righte are acquired a gainst 
the govermaent by a h1 therto unchall-enged 
occupation. So long aa the government does 
nothing• an 1nd1v1dual might. perhaps, 
net challenge the occupation by defendantJ 
but the right or t he government to inter­
fere, to challenge the occupation, and to 
compel the defendant to deeiat tram it, 
is not lost b7 mere dela7 1n enforcing it. • 

In Un.ited Statea v . Bernard- et al. , 202 F . 728~ 

• 

the 9th C1r(:u1 t Court o~ Appeals in 1913 hel d that tbe 
Federal Gqy'ernment waa entitled to equitable relief and 
damage a for the reaaonab1e va.lue or auch publl c landa .., were 
fenced and ua•d by the defendant~ and t hia. notw1thatand1ng 



Hon. R. L L. Marra - 18 - June 17th, 1939• 

the Federal Government would not have rece1 ved any ren al 
oe increment from the use ot said 1aDi if the7 had not been 
ao uaed b7 ~ deteDdAD.t• and the court allowed judgment for 
Six Hundred ($600.00) Bollara actual ~aJUgea in ravor qt 
the trn1te4 States tor auch \188• At page 7~1 the court aaWa 

"Notwithstanding that the acta of the 
~pelt.e were deliberately done w1 th 
fUll knowledge ot the a ta tute, and were 
continued tn diaregard ot numerous 
noti&t• to abate the inclosure., ani that 
the ¥"a1ue of the uae of the inclosed 
public laDd waa the tull amount aued tor. 
the appellees contend that no damages 
are !"ecoverable by the gOYerDment, for 
the r eaaon that the public land of the 
Uhl. ted S tt~- tea haa not been injured bJ 
their acta, tbat they have destroyed 
no government property, ~t the g eneral 
public was licensed to pasture on the 
l~a .. and that others would have uaed the 
paa ture on tba lm da if the appellee a 
had not 1ncloaed t h em. 1heee reaaona 
are not autf1c1ent ~ It ia true ther e haa 
been no destruction of government pro­
perty by the appellee•, ae in the ease 
a£ cutting and removing timber, or taking 
turpentine aap from pine treea on gover.n­
mf'nt land.aJ blJt the appelleea, by their 
wrongtul act, have obtained the aole bene­
£1t of that which belonged to the United 
Statea, and waa of value, . the right to 
tl;te u.ae of which the goverJ'llll8nt mJ.ght have 
leued aDd ther•by obtained revenue. 
It ia no answer to t he c1a1m of the govern­
ment f or damagea to say that the govern­
ment would not have uaed the land or de~ 
rived anJ pecuniary benefit therefrom. 
and t hat t he government had licenaed the 
public to use it. The license wq a gen­
eral one. and waa for the benefit of all 
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the people who were in a a~tuation to 
avail themael vea of 1 t, and it waa ~or 
the public good, and the fact that the 
government would have received no money 
cons ideration for the uae of the pasture 
)•nda 1ncloeed by the appellees is no 
ground for saying t hat it may not recover 
damages measured by the actual value of 
that which belonged to the United States, 
and Which the appellee• took without 
authority of law, and a gairult the prohi­
bition of the law. The ~act that a plaintiff' 
in an action for continued trespass woul d 
have made no uae of the land which ~ 
defendant baa wrongfully uaed to his ad­
vanta and prof it will not prevent the 
plaintit! fran recovering the actual 
value of thJl t which had been eo used and 
acquired by the def endant. The measure 
ot damages !or an appropriation of land 
b7 a continuing trespass is th e worth of 
the use of the propert,-. • 

I. -

~hevarr1a v • Idaho., 246 u. s. 343, 62 L. 81. 
763, appear• to suet~ the val i dity and effectiveness 9! a 
statute of Idaho which prohibita certain claaaea of stock 
tram being grazed on the public landa owned by the Federal 
Government~ At fag.e 769 the court said: 

··The Idaho sta tute makes no attempt 
to grant a right to uae publ ic lelds . 
JfcG1.nnia v . Friedman,. 2 Idaho, 393, 17 
Pae. 635 . The etate., acting !n the 
exerciae of its police power, merely 
excludes aheep from certain 8angea un­
der certain eircumat ancee . Like the 
l''orcible Entry and Detainer Act ot 
~asbington, ·which waa held in Denee v. 
Ridpath (decided March 4, 1918) (246 
U. S. 208, ante, 669, 38 Sup . Ct . Rep. 
226) not to conflict with the Homeetead 
Laws, the Idaho Statute was enacted 
prlmaril 7 to prevent breaches ot peace. 
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The ~idental protection ~en it 
thereby atforda to cattl e owners doe, 
not purport to aeoure to any of them, 
o~ to cattle ow.nera collectively, 'the 
exclusive use and occupancy o!' any part 
of the public 1~. f For everJ range 
from which aheep are excluded remaina 
open not only to all cattle. but also 
to hors~a, of which there are many in 
Idaho. 'J.b1s excluaion of sheep ownera 
under certain circumstances doea not 
interfere with any rights of a citizen 
or the United St ates . Congress baa 
not con1'erred upon o1 t1zena the right 
to graze stock upon the public lands . 
The government has merely suff ered the 
le.nd.8 to be ao used. Buford v . Hout&, 
153 u. s. ~20, 326, 33 L. Ed . 618, 620, 
10 Sup. Ct. Rep. 305. It 1a be~au.e 
the citizen possesses no auch right t hat 
it was hel d by this court that the Se­
cretary of Agl"1cu1ture might, 1n the 
exercise of hia general power to regu­
late forest reserves, exclude aheep 

, and cattle therefrom. United Statea v • . 
Grimaud, 220 u. s . 506, 55 L. Ed.56~, 
31 Sup. ct. Rep. 480J Light v. united 
States, 220 U. s . · 523' 55 L. Ed. 570, 
31 Sup . Ct . Rep. 485. 

'l'b.e same principle upheld 1n the Idaho eaae laat above 
waa applied 1n ~930 by the Circuit Court of Appeal s for the 
9th d1•tr tcrt 1n the caae or Lamoreaux v. nrme7, 41 Fed~ ( 2 ) 
.P• 30, where the court, at page 31, aaid t 
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"Ther e i s an implied license that the 
public l anda or the United Statea, 
eapecially t hose 1n which the native 
gras ses are adapted to the growth and 
fattening of domestic fU11mala, ahall 
be free to the people who ae•k to uae 
them, when t hey are left open and un­
enclosed ~ no act of the government 
1'orbida their wseJ Buford Y . Houtz, 
133 u. s. 320, 10 s . ct. 305, 33 L. Ed. 
618; and any unlawful inte~ference with 
tha t right is an off enae aga!nat the 
D'nited States . ltc.Kelvey v . United 
Stat es, 260 u. s. ~5~, ·~ S. Ct . 1~2, 
67 L. Ed. 301. But t he . right ~ua con­
fer red is subject to regulation by the 
state or territory in ~ch the public 
l and liea . " 

The statutea referred to tn S~te Reaolution No. 71 
appear to be atmilar to those of the State of Idaho con~~dered 
by the Su~eme Court of the United States. In the Idaho Caae 
above re1'erred to it will be obaerved that the statute of 
Jasaour1 under co~ideration, (S~ction 12797, R. s . Mo. 192~) 
ia directed towards prohibiting a person who owns s tock from 
permitting t hem t o run outside of their own land. The inquiry 
does not aeem t o contemplate that the .Federal Governmen~ woul d 
turn i ts cattle on the public landa owned by the Federal 
Government, but i s rather directed toward the question of 
whether t he Federal Government without erecting a fence around 
ita own l~s may ~revent the stock owned by other peop~e tram 
grazing on a aid lands • By the above obaervationa it ia indi­
cated that the Federal Constitution places the power in Con• 
greaa to make all rules and regulations t hat may be appropriat~. 
with reference to the control of the public landa that the Con­
gress may constituti onally delegate to the Secretary o~ the In• 
t erior the power to make such rules.; The Federal Goverbment 
1.a soverei gn with reference to the Government of the lands owned 
by the Federa1 Government, and where ther e may be con.t'Uct 
between the con trol i f attempted to be exercised b y the Fe4eral 
Government and t hat of the State Government, the author(iey of 
the federal government over the ted<::rally owned landa , 1a aupreme .• 
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The Federal Government, although having the authority to 
prevent t he grazing by the public of ita lands, has not al­
ways aeen fit to exercise that authority. On the contr~, 
1n the earlier days of the Nation, the diapoatitm. of the 
Federal Government was to encourage the use of the fede:rall.y 
owned lands by the public in order t h at the Federal Go~ern­
ment indirectly be benefitted because ita cit~sena raia~d 
the cattle that au_pplled the meat for the Nation. In ~e>re 
recent times the Federal Government, through Congreaa, ~aa 
enacted laws by which the sr•z1ng of ita lands ie reatr1cted. 

i e have not f.ound a case holding tba t th~ Congre•a 
did not h vc that authority. On the contrary, the caaes , 
appear to hold that the public merel.y uaea or grasea the 
public federally owned land~ under the perm1a·aion of tbe 
Federal Government and acquires no rights thereto. By ao 
doing, the nearest approach to authority of the state llaws 
over t he federally ollll8d landa we find ia illustrated in 
the iemoreaua Caae, above referred to, and a lao the Id~o 
Case . Those cases do not s eek to conf er aut hority on ~e 
individu als i n opposition to the dominion and government 
of the lands, by the Federal Government. but t hey merel'y 
hold th t insoi'ar aa the edera.l &overnment does not exer­
cise. ita authority to prevent entire ly the pasturing of the 
1'ederally owned lands,, fihe a tate, wi tbin whose borders such 
lands are situate, may pass laws providing t hat certain 
classes o£ stock privately owned within the stat e may not 
be given equal rights with certain other clasaea of stock 
and the pasturing thereof on the public lama .. 

CONCLUSION. 

rt is our opinion that the Government of the United 
Stat ea may. by the enkctment of leg1alat1an as it and when 
it sees fit to do •~• deny access of atoek to its land• which 
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are a1tuate in the State o£ lUssouri, and this ta trueJt 
notwitbatanding Federal Government Landa are not 1ncloa•d 
b y lawful fences . 

Very truly youra, 

DRAKE WATSON, 

APPROVED& 
Assi s tant Attorney Genera~. 

' 

J. E. TAYLOR. 
(Acting ) Attorney General. 
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