PUBLIC LANDS: ' State laws respecting federally
owned lands are Jjunior to the

UNITED STATES GOVERNMENT: federal laws thereover.

June 17th, 1939.

Hone Re E. L. Marrs,
Secretary of the Senate,
Jefferson City, Missouri,

Dear Sir:

We acknowledge receipt of your recent letter with
an enclosure of a certified copy of Senate Resolution No. 71,
which letter and resclution are as follows:

*I have the honor to inform you that
Senate Resolution No. 71 was offered
into and adopted by the Senate of the
60th General Assembly on June 7, 1939,
certified copy of which I am enclosing
herewith. »

SENATE RESOLUTION NO. 71.

"Whereas, Article 6, Chapter 88, Revised
Statutes of Missourl, 1929 provides, under
certain conditions of local option for an
open rance for stock, and

"Whereas, Certein counties in this state
in accord with the Laws of Mlssouri do
make the use of open range lawful and
require the owner in such territory to
maintain a lawful fence, and

"ihereas, If such lawful fence be not
maintained by the owner of the land
stock have the right of access to such
land, and
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"Whereas, The Uovernment of the United
States by permission of the State of Mis-
souri has been permitted to acquire by
gift or purchase lands for forestry and
other purposes, and

"Whereas, Part of such land so pure-
chased by the government of the United
States lies within the region of open
range; therefore, be it

"Resolved, that the Attorney Genersal is
hereby requested to advise the General
Assembly of Missouri whether the Yovern~
ment of the United States may deny access
to 1ts lands in counties of open range if
the sald lands be not enclosed by a law-
ful fence; and, be it further

"Resolved, That upon the adoption of this
resolution that the Secretary of the Senate
is directed to certify it .to the Attorney
General of Wissouri.

"state of Missouri
Jefferson City
Senate Chamber

I, Re B, Lo Marrs, Secretary of the Senate,
do hereby certify that the above and fore-
going Senate Resolution was offered into and
adopted by the Senate on the 7th day of Jume,
1939, and that the above and foregoing 1is

a full, true and complete copy of sald Senate
Resolution as fully as the same is on file
and appears of record in my offices
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In testimony whereof, I have hereunto set
my hand at my office in Jefferson City,
Missourl, this 7th day of June, A, D,
1939,

Re. E. L. MARES,
Secretary of the Senate."

The Constitution of the United States, Section 3
of Article 4 thereof, at pa;e 28 in the Revised Statutes
of Missouri, 1929, in part states:

"The Congress shall have power to
dispose of and make all needful rules
and regula tions respecting the terri-
tory or other property belong

the United Statesj # # # & # #,

The Supreme Court of the Unlted States has, on
several occesionas, held that the property o'ned by the
United States 1s subject to the power and Covernment of
the United States superior to that of all else. In Gibson
against Chouteau, 80 U.S. 92, 13 Wall. l.c. 99, the Court
8aid:

"with respect to the public domain,
the Constitution vests in Congress

the power of disposition and of mak=-
ing all needful rules and regulations.
That power is subject to no limita-
tions."

In United States v. Grimtwl, 220 U.8. 506' 55 L. Ed.
563, see alsoc Light ve. United States 220 U.S. 525, 55 L. Ed. 570,
the constitutionality of the laws is sustained bv which Congress
delegated to the Secretary of the Interlor power to make rules
as to graging public lands and to charge tharcrnr. At page
569, the court saild:
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It is true that there is no act

of Congress which, in express terms,
declares that it shall be unlawful
to grase sheep on a forest reserve.
But the statutes from which we have
quoted declare that the privilege

of using reserves for %all proper
and lawful purposes' 1s subject to
the proviso that the person so us-
ing them shall comply 'with the
rules and r egulations covering said
forest reservation.!' The same act
makes it an offense to violate those
regulations; that is, to use them
otherwise than in accordance with the
rules established by the Secretary.
Thus the implied license under which
the United States had suffered its
public domein to be used as a pasture
for sheep and cattle, mentioned in
Buford ve. Hmt‘, 133 Uo Se m. 33 Lae
Bde 620, 10 Sup. Cte Repe 305, was cur=
tailed end qualified by Congress, to
the extent that such privilege should
not be exercised in contravention of
the rules and regultions. Wilcox v,
Jackson, 135 Pet. 513, 10 L. Bd. 271."

In Buford ve. H, utz, 133 U. S, 321, 33 L. Ed, 618

{(1889), Plal ntiff sought to enjoin defendant from pasturing
plaintiff's land on the theory that plaintiff owned alternate
sections and the CGovernment owned the others, and that the
Defencant, in pesturing that part owned by the Government,
would pasture that part owned by the plaintiff. The court
denied an injunction and held thet plaintif had no authority
without fencing his own lands to prevent defendant's sheep
from gresing thereon. Spesking of the public lands, the court
sald at page 6203
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"We are of the opinion that there 1is
an implied license, growing out of

the custom of nearly a hundred years,
that the public lands of the United
States, especially those in which the
native grasses are adapted to the
growth and fattening of domestic
animals, shall be free to the people
who seek to use them, where they are
left open and uninclosed, and no act

of government forbids this use, For
many years past a very large propors-
tion of the beef which has been used
by the people of the Unlted States is
the meat of cattle thus raised upon
the publlic lands without charge, without
let or hindrance or obstruction. The
government of the United States in all
its branches has known of this use, has
never forbidden it nor taken any steps
to arrest it. No doubt it may be safely
stated that this has been done with the
consent of all branches of the govern-
ment, and, as we shall attempt to show,
with its direct encouragement,

"The whole system of the control of

the public lands of the United States

as it has been conducted by the govern~
ment, under Acts of Congress, shows a
liberality in regard to their use which
has been uniform and remarkable. <hey have
always been open to sale at very cheep
prices. Laws have been enacted authori-
zing persons to settle upon them, and to
cultivate them, before they acquire any
title to them. While in the incipiency

of the settlement of these lands by persons
entering upon them, the permission to do so was
a tacit one, the exercise of this permis-
slon became so important that Congress, by
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a system of laws called the-Pre-emption
ILaws, recognized this right so far
as to confer a priority of the right
of purchase on the persons who settled
upon and cultivated any part of this
public domain, During the time that
the settler was perfecting his title,
by making the improvements which the
Statute required, and paylng, by install=-
ments or otherwise, the money neces~
sary to purchase it, both he and all
other persons who desire to do so had
full liberty to graze their stock upon
the grasses of the prairles and upon
other nutritious substances found upon
the .011.

"The value of this privilege grew as
the population increased, and it be-
came a custom for persons to make a
business or pursult of gathering herds
of cattle or sheep and raising them and
fattening them for market upon these
uninclosed landas of the government of
the United States. Of course the ine
stances became nuwerous in which persons
purchasing land from the Unlited States
put only & small part of it in cultiva=-
tion, and permitted the balance to
remain uninclosed and in no way separated
from the lands &éwned by the United
States. All the neighbors who had set-
tled near one of these prairies or on
it, and all the people who had cattle
that they wished to grasze upon the pube
lic lands, permitted them to run at
l.rge over the whole region, fattening
upon the public lands of the United
States and upon the uninclosed lands of
the private individual without let or
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hindrance. The owner of a piece of
land, who had bullt a house or ine
closed twenty or forty acres of it, had
the benefit of $his universal custom,

as well es the party who owned no land,
Everybody used the open uninclosed
country which produced nutritious grass-
es as & public common on which thelr
horses, cattle, hogs and sheep could
run and grage. \

"It has never been understood that in
those regions and in this country, in
the progress of its settlement, the
principle prevailed that a man was

bound to keep his cattle confined within
his own grounds or else would be liable
for their trespasses upon the uninclosed
grounds of his nelghbors. Such a prin-
ciple was ill adapted to the nature and
condition of the country at that time.
Owing to the searcity of means for ine
closing lands, and the great value of
the use of the public domain for pas-
turage, 1t was never adopted or recog-
nigzed as the law of the country, except
&8 1t might refer to animals known to be
dangerous and permitted to go where
their dangerous charascter might produce
evil r esults, Indeed, it is only within
e few years past, as the country has been
settled and become highly cultivated,
all the land nearly being so used by

its owners or by their tenants, that

the question of ceompelling the owner

of cattle to keep them confined has
been the subject of agitation,

"Nearly all the States in early days
hed wat was called the Fence L,w, &
law by which a kind of fence, suffi=
cient in a general way to protect the
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cultivated ground from cattle and
other domestic animals which were per-
mitted to run at large was prescribed.
The character of this fence In most of
the Statutes was lald down with great
particularity, and unless it was in
strict conformity to the Statute there
was no liability on the part of the owne
er of cattle if they invaded the in-
closure of a party and inflicted injury on
hime If the owner of ‘the inclosed ground had
his fence constructed in accordance with
the requirements of the Statute, the
law presumed then that an animal which
invaded this inclosure was what was
galled a breachy animal, was not such

8 animal as should be permitted to go at
large, and the owner was liable for the
damages done by him. Otherwise the
right of the owner of all domestilc
animals to permit them to run at large,
without recsponsibility for their getting
upon the lands of his neighbor, was cone
ceded. 5

"The Territory of Utah has now, and has
always hed, a simllar statute, section
2234 of the Compiled Laws of Utsh. It
is now a matter of. occasional legisla-
tion in the States which have been creat-
ed out of this public domain, to permit
certain counties, or parts of the State,
or the whole of the State, by a vote of
the people within such subdivisions, to
determine whether cattle shall longer be
permitted to run at large and the owners
of the soll compelled to rely upon  their
fences for protection, or whether the
cattle-owner shall keep them confined,
end in that menner protect his neighbor
without the necessity on the part of the
latter of relying upon fences which he
may make for such protection,



Hm. R. E- L. Hm. - 9 - :‘m‘ 17th. 1959.

"Whatever policy may be the result
of this current agitation can have
no effect upon the present case, as
the law of Utah and its customs in
this regard remain such as we have
described it to be in the general
region of the northwest, and the
privileges accorded by the United
States for grazing upon her public
lands are subject alone to their
control."

In Light ve. United States, 220 U. 8.525, 55 LEd. 570,
the Supreme Court considered the authority of the unitea
States Government over public lands and held that the Federal
Government was entitled to injunctive relief against the
grazing of the public lands contrary to the regulations pro-
malgated by the Secretary of the Interior. In that case it
was contended, among other things, by the adverse party that
the United States was subject to the municipal laws of the
State of Colorado relating to fences. At page 571 the court
defelned the position of the defendant as follows:

"The defendant appealed and assigned

that the decree against him was erroneous;
that the public lands are held in trust
for the people of the several states, and the
proclamation creating reserve without

the consent of the shte of Colorado is
contrary to and in violation of salid trustj;
that the decree is vold beceause 1t, in
effect, holds that the United States 1is
exempt from the municipal laws of the
State of volorado relating to fences;

that the statute conferring upon the sald
Secretary of Agriculture the power to

meke rules and regulations was an uncone
stitutional delegation of authority to him,
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and the rules and regulations there-
fore void; and that the rules mentioned
in the bill are unreasonable, do not
tend to insure the object of forest
reservation, and constitute an uncone
stitutional interference by the govern=
ment of the United States with fence
and other statutes of the state of
Colorado, enacted through the exercise
of the police power of the state,"

573, the court, in holding in favor of the United
said:

"The defendant was enjoined from pastur-
ing his cattle on the Holy Cross Forest
Reserve, because he had refused to comply
with the regulations adopted by the Secre-
tary of Agriculture, under the authority
conferred by the act of June 4, 1897 (30
Stat, 35, Chap. 2), to make rules and
regulations as to the use, occupancy, and
preservation of forests. The validity of the
rule is attacked on the ground that Con=-
gress could not delegate to the Secretary
legislative power. We need not discuss that
guestion, in view of the opinion in United
tates v, Grimaud (Just decided), 220, U.S.
5@. .nt.. 583’ 51 s‘lp.ct.n.p. m.

"The bill alleged, and there was evidence
to support the finding, that the defendaht,
with the expectation and intention that
they would do so, turned his cattle out

at a time and place which made it certain
that they would leave the open public lands
and go at once to the reserve where there
was good water and pasturage. When noti-
fied to remove the cattle, he declined to
do so, and threatened to resist if they
should be driven off by a forrest officer.
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He Justified his position on the

ground that the statute of Colorado
provided that a land-owner could not
recover damages for trespass by anl-
mals unless the property was inclosed
with a fence of designated size and
material, Regardless of any conflict
in the testimony, the defendant clalms
that unless the government put a fence
around the reserve, it had no remedy,
either at law or in equity, nor could
he be required to prevent his callle
straying upon the reserve from the open
public land on which he had a right to
turn them loose.

"At common law the owner was required
to confine his live stock, or else was
held liable for any damage done by them
upon the land of third persons. That
law was not adapted to the situsation of
those states where there were great
plains and vest i{racts of uninclosed
landy,suitable for pasture. And so,
without passing a statute, or taking .
any affirmative action on the subject,
the United States suffered its public
domain to be used for such purposes.
There thus grew up a sort of implied
license that these lands, thus left
open, might be used so long as the
government did not cancel its tacit cone
sent. Buford v. Hout, 133 U. S. 326, 33
L. Ed, 620, 10 @up. Ct. Rep. 305, 1Its
failure to object, however, did not
confer any vested right on the complaine
ant, nor did 1t deprive the United Sgates
ofthe power of recalling any implied li-
cense under which the land had been used
for private purposes. Steele V. United
stlt..’ 113 U. S, 130; 28 L. Ed. 958’ 5
Sup. Cte Rep. 306; Wilcox v. Jackson, 13
Pet. 513, 10 L. Ed. 271.
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"It is contended, however, that Congress
cannot constitutionally withdragw large
bodies of land from settlement without
the consent of the steate where it is lo=-
cated; and it 1s then argued that the
act of 1891 (26 Stat. at L. 1103, chap.
561, Us Se Compe. State. 1901, 3. 155‘?).
providing for the establishment of rew-
servations, was void, so that what is
nominally a reserve is, in law, to Dbe
treated as open and uninclosed land, as
to which there still exists the implied
license that it may be used for grazing
purposes.

"But 'the nation is an owner, amd has
made Congress the principal agent to dis-
pose of its property . « « « Congreass 1s
the body to which 1s given the power to
determine the conditions upon which the
public lends shall be disposed of.' Butte
Gity ¥ater Co. v. Baker, 196 U. S, 126,
49 L. Ed. 412’ 25 Bup. Cct. a.’o 211.

'The government has, with respect to its
own lands, the rights of an ordinary pro-
prietor to maintaln 1ts possession and to
prosecute trespassers. It may deal with
such lands precisely as a private indivi-
dual may deal with his farming property.
It may sell or withhold them from sale.'
Camfield v. United S,ates, 167 U, S. 524,
42 L. Ed. 268, 17 Supe Cte Rep. 864. And
if 1%t may withhold from sale and settle-
ment, it may also, as an owner, object to
its property being used for grazing pure
poses, for 'the government is charged with
the duty and clothed with the power to pro-
tect the public domain from trespass and
unlawful appropriation.' TUnited States v.
B.’.b.' 127 U. S, m’ 52 L. Ed. 123. 8
3\1]). Cte R.p. 1083.
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"The United States can prohibit abso=-
lutely or fix the terms on which its
property may be used. As 1t can withe-
hold or reserve the land, it can do so
indefinitely. Stearns v. Mimnesota,
179 U, S, 243, 45 L. Bd. 173, 21 Sup.
Cte Reps 73, It is true that the 'United
States do not and cannot hold property
as a monarch may, for private or perasonal
pup oses.' VanBocklin v, Anderson (Van
Bocklin v. Tennessee), 117 U. S. 158, 29
L. Ed. 847, 6. Sup. Ct. Rep. 680. But that
does not lead to the conclusion that 1t
is without the rights incldent to6 owner-
ship, for the Constitution declares, Sect.
3, Art. 4, that '"Congress shall have power
to dispose of and meke all needful rules
and regulations respecting the territory
or the property belonging to the United
States.' 'The full scope of this para-
gaph has never been definitely settled.
imarildy, at least, it 1s a grant of
power to the United States of control
over its property.’ Kensas v, Colorado,
206 Us S. 89, 51 L. Ed. 971, 29 Sup. Ct.
Repe. 6E5.

"1411 the public lands of the nation are
held in trust for the people of the whole
country.'! United States v. Trinidad Coal
& Coking Cos 137 U. 2. 160’ 34 L, BEd. 6‘0'
11 Sup. Cte R.‘p. 57. And it is not for
the courts to say how that trust shall be
administered. That 1s for Congress to de-
termine. The courts cannot compel it teo
set aside the lands for settlement, or to
suffer them to be used for agricultural or
(razing purposes, nor interfere when, in
the exercise of its discretion, Congress
establishes a forest reserve for what it
decides to be national and public purposes.
In the same way and in the exercise of the
trust it may disestablish a reserve, and
devote the property to some other national
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and public purpose., Jlhese are rights
incident to proprietorship, to say
nothing of the power of the United
States as a sovereign over the pro=- .
perty belonging to ht, Fven a private
owner would be entitled to protection
against wilful trespas 7 and statutes
providing that damage done by animals
can not be recovered, unless the land
hed been inclosed with a fence of the
sizge and material required, €o not give
permission to the ownmer of cattle to
use his neighbor's land as a pasture,
They are intended to condone trespasseas
by straying cattle; they have no applicsae
tion to cases where they are driven
upon unfenced land in order that the
mey feed there. Laszarus v. Phelps, 2
Ue Se 81. 358 L. Ede 0'55. 14 Sup. Cte
Repe. 4773 Konroe v. Canncn, 24 Mont.
324, 81 Am, St. Rep. 439, 61 Pec, 863
8t. Louis Cattle Co. Ve Vaught, 1 Tex.
Cive. Appe. 388, 20 S, W, 8553 Union P.
Re COs ve Rollins, 5 Kan, 176.

"Fence laws do not authorisze wanton

and wilful trespass, nor do they afford
immunity to those who, in disregard of
property rights, turn losse their cattle
under circumstances showing that they
were intended to graze upon the lands of
another,

"This the defendant did, under circum=-
stances equivalent to driving his
cattle upon the forest reserve. He
- eould have obtained a permit for reasonaltle
pasturage. le not only, declined to apply
for such license, but there is evidence
that he threatened to reasist the efforts
to have his cattle removed from the re-
serve, and in his answer he declares that
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he wlll continue to turn oub his
cattle, and contends that if they go
upeon the r eserve the government has
no rememdy at law or In equity. This
¢laim answers itself.

"It appears that the defendant turned
out his cattle under clrcumstences which
showed that he expected and intended
that they would go upon the reserve to
graze thereon. Under the f acts, the
eourt properly granted an injunction."

In Colconda Cattle Co. ve United States, 201 F, 281
(1212), the Court held that the cattle Company had no authority
to build’'a fence enclosing its land along with Government land,
so the Government could not be reached by others, and this,
notwithstanding, the fence bullt, was all on the land owned
by the Cattle Company. At page 288, the court said:

"We are not at all unmindful of the
general right of an owner of. a tract

of land to build a fence thereon. It

is fundamental that the rights of indi-
vidual proprietorship which carry with
them right to inclose or fence one's

own land must be carefully guarded;

but at the same time, as was l»1ld by

the Supreme Court in Camfield v. Unlted
States, supra, the rights of the govern=~
ment in 1ts proprietorship of the pube

lic domain do not exlst by the sufferance
of individval owners. It has a power ower
its own property analogous to the police
power of the several states, and the exw
tent to which it may go in the exercise

of such power ls measured by the exigencies
of the particular case. Here the surround-
ing 1s in no sense confined to the land of
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the Golconda Company, for, of the total
374000 acres included, 26,000 acres are
public land., That is to say, the Golconda
Company, by mainteining miles of fence
along only the outside of its own 11,000
acres and connecting such f ences with
natural or other barriers, has separated
one immense tract consisting not only of
11,000 acres belonging to it, but also

of 26,000 acres of public land, The
serious significance of the act 1s even
more apparent when we realizeé that within
the barriers there is public land more
than sufficient to comprise 162 hommtead
entried."

As the basls for this ruling, the coudt at page 291 sald:

"It is said that enforcement of the
decree of the District Court may be

an invasion of the constitutional

rights of the appellant, in that it
would constitute a taking of private
property for public use., Put under the
doctrine laid down by the Suprame Court
in the Cemfield case, supra, the

United States has a clear right to
legislate for the protection of the pube
lic lands and to exercise what 1s led
a police power to make the protection
effective, even though there may be some
inconvenience or slight damsge to indi-
vidual proprietors. 7There being nothing
in the facts of this case to take 1t out
of this rule, we must hold that ne rights
of appellant have been infringed."

In United States v, Brighton Ranche Co,, 86 F. 218,
the court held the Federal Government would be entitled to
a mandatory injunction to regulate the fence from govermn=-
ment land and said that no rights as against the federsal
govermment were acquired by those who used the public lands,
but that they were merely licensees and saildp
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"Something was sald in the argument

in respect to the govermment tolerat-

ing such occupation of its publie

land, and the answer alleges that it

haa been the policy of the government

to permit occupation similar to that

of the defendant. The case of Rector

ve Glbson, 111 U. S. 276, 18 cited in
support of this view. Doubtless the
government has and does tolerate in a
certain sense the occupation of the
public lands, and wherever such occu-
pation is either under the homestead

or pre~emption asct, or other acts,

with a view to the purchase of the land,
the occupation may be considered right-
ful., Ifut the answer faile to dis-

close an occupation with any such in-
tent, and the only occupation disclosed
is one, not for the purpose of subsequent
purchase, but with the idea of getting
the benefit of the land for grazing pure
poses. Lven if the policy of the govern-
ment heretofore had been to tolerate the
occupation and inclosing of tracts of
government land for grazing purposes, the
fact that an action is now commenced to
put an end to such occupation is conclu=-
sive that the policy of the govermnment

is changed, and no rights are acquired gagainst
the govermment by & hitherto unchallenged
occupation. So long as the government does
nothing, an individual might, perhaps,

n& challenge the occupation by defendant}
but the right of the governmment to inter-
fere, to challenge the occupation, and to
compel the defendant to desist from it,
is not lost by mere delay in enforcing it."

In United States v. Fernard, et al., 202 F, 728,
the 9th Circult Court of Appeals in 1913 held that the
Federal Government was entitled to equitable relief and
damages for the reasonable value of such public lands as were
fenced and used by the defendant, and this, notwithatanding
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the Federal Govermment would not have received any remntal
oF increment from the use of said land if they had notibeen
80 used by the defendant, and the court allowed judgment for
Six Hundred ($600,00) Pollars actual damages in favor of
the United States for such use. At page 731 the court said:

"Notwithstanding that the acts of the
appellee were deliberately done with

full knowledgze of the statute, and were
continued in disregard of numerous

notiées to abate the inclosure, and that
the walue of the use of the inclosed
public land was the full amount sued for,
the appellees contend that no damages

are recoverable by the government, for
the r eason that the public land of the
United States has not been injured by
their acts, that they have destroyed

no government property, that the general
public was licensed to pasture on the
lands, and that others would have used the
pasture on the lands if the appellees

had not inclosed them. These reasons
are not sufficient. It is true there has
been no destruction of govermment pro=-
perty by the appellees, as in the case

of cutting and removing timber, or taking
turpentine sap from pine trees on govern=-
ment lands; byt the appellees, by thelr
wrongful act, have obtained the sole bene-
fit of that which belonged to the United
States, and was of value, the right to
the use of which the government might have
leased and thereby obtained revenue.

It 1s no answer to the elaim of the govern-
ment for damages to say that the govern-
ment would not have used the land or de=
rived any pecuniary benefit therefrom,

end that the government had licensed the
public to use it, The license was a gen-
eral one, and was for the benefit of all
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the people who were in a situation to
avail themselves of it, and it was for
the public good, and the fact that the
government would have received no money
consideration for the use of the pasture
Jands inclosed by the appellees is no
ground for saying that it may not recover
damages measured by the actual value of
that which belonged to the United States,
and which the appellees took without
authority of law, and against the prohi- -
bition of the lawe. The fact that & plaintiff
in an action for continued trespass would
have made no use of the land which the
defendant has wrongfully used to his ad~
vantage and profit will not prevent the
plaintiff from recovering the actual
value of thst which had been so used and
acquired by the defendant. The measure
of damages for an appropriation of land
by a continuing trespass is the worth of
the use of the property."

Omaschevarria v . Idaho, 246 U, S, 343, 62 L. Ed.
763, appears to sustain the validity and effectiveness of a
statute of Idaho which prohibits certain classes of stock
from being grazed on the public lands owned by the Federal
Government. At page 769 the court sald:

"The Idaho statute makes no attempt

to grant a right to use public lands.
McGinnis v, Friedman, 2 Idaho, 393, 17
Pace 636. The state, acting in the
exercise of 1its police power, merely
excludes sheep from certain banges un-
der certain circumstences. Like the
Yoreible Entry and Detainer Act of
Washington, which was held in Denee v.
Ridpath (decided March 4, 1918) (246
Ue S. 208, ante, 669, 38 Supe. Ct. Rep.
226) not to conflict with the Homestead
Laws, the Idasho Statute was enacted
primerily to prevent breaches of peace.
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The incidentel protection which 1t
thereby affords to cattle owners does
not purport to secure to any of them,
or to cattle owners collectively, 'the
exclusive use and occupancy of any part
of the public lands.' For every range
from which sheep are excluded remains
open not only to all cattle, but also
to horses, of which there are many in
Idahoes %his exclusion of sheep owners
under certain circumstances does not
interfere with any rights of a citizen
of the United States. Congress has
not econferred upon citizens the right
to graze stock upon the public lands.
The government has merely suffered the
lends to be 20 used, Buford v, Houts,
153 U. S. 320, 326, 33 L. Ed. 618, 620,
10 Sup. Ct. Rep. 305, It 1s be€ause
the citizen possesses no such right that
it was held by this court that the Se=
cretary of Agriculture might, in the
exercise of his general power to regu-
late forest reserves, exclude sheep
,and cattle therefrom, United States v.
Grimaud, 220 U, S, 506, 55 L. Ed.563,
31 Supe. Cte. Repe. 4803 Light v. United
States, 220 U. 3.'523',. 55 L. Ed. 570,
31 Sup. Ct. Rep. 485.

The same principle upheld in the Idaho case last above
was applied in 1930 by the Circuit Court of Appeals for the
9th district In the case of Lamoreaux v. Kinney, 41 Fed. (2)
pe 30, where the court, at page 31, said:
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"There 1s an implied license that the
public lands of the United States,
especlally those in which the native
grasses are adspted to the growth and
fattening of domestic animals, shall

be free to the people who seek to use
them, when they are left open and un~-
enclosed gnd no act of the govermment
forbids their usej Buford v. Houts,

133 U. S. 320, 10 S, Cts 305, 33 L« Ed.
6183 and any unlawful interference with
thaet right is an offense against the
United States. MecKelvey ve United
States, 260 U. S. 358. 43 S, Ct. 152,
67 L. Bd. 301. Dut the right thus con=-
ferred is subject to regulation by the
state or territory in which the publie
land lies."

The statutes referred to in S_nate Resolution No. 71
appear to be similer to those of the State of Idaho considered
by the Supreme Court of the United States. In the Idaho Case
above referred to it will be observed that the statute of
Missouri under consideration, (Section 12797, R. S. Mo. 1929)
is directed towards prohibiting a person who owns stock from
permitting them to run outside of their own land. The inquiry
does not seem to contemplate that the Federal Government would
turn its cattle on the public lands owned by the Federal
Government, but is rather directed toward the question of
whether the Federal CGovernment without erecting a fence around
its own lands may prevent the stock owned by other people from
grazing on said lands, DBy the above observations it is indi-
cated that the Federal Constitution places the power in Cone-
gress to make all rules and regulations that may be appropriate.
with reference to the control of the public lands that the Con-
gress may constitutionally delegate to the Secretary of the In-
terior the power to make such rules. The Federal Government
is sovereign with reference to the Government of the lands owned
by the Federel Govermment, and where there may be conflict
between the control if attempted to be exercised by the Federal
Government and that of the State Government, the authority of
the federal government over the fed:crally owned lands, is supreme.
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The Federal Govermnment, although having the authority teo
prevent the grazing by the public of ite lands, has not al=-
ways Been fit to exercise that authority. On the contrary,
in the earlier days of the lation, the dispostibn of the
Federal Government was to encourage the use of the federally
owned lands by the public in order that the Federal Govern=
ment indirectly be benefitted because its citizens raised
the cattle that supplied the meat for the Nation. In more
recent times the Federal Government, through Congress, has
enacted laws by which the grazing of its lands is restricted.

We have not found & case holding that the Congress
did not have that authority. On the contrary, the cases
appear to hold that the public merely uses or gragzes the
public federally owned lands under the permission of the
Federal CGovernment and acquires no rights thereto. By so
doing, the nearest approach to authority of the state laws
over the federally owned lands we find is illustrated in
the lemoreaux Case, above referred to, and also the Idaho
Case. Those cases do not seek to conier authority on the
individuals in opposition to the dominion and government
of the lands, by the Federal Government, but they merely
hold that insofar as the rederel Government does not exer=
cise its authority to prevent entlrely the pasturing of the
federally owned lands, the state, within whose borders such
lands are situate, may pass laws providing that certain
classes of stock privately owned within the state may not
be given equal righte with certaln other classes of stock
and the pasturing thereof on the public lands.

CONCLUSION«

It is ow opinion that the CGovernment of the United
States may, by the enactment of legislation as if and when
it sees fit to do so, deny access of stock to its lands which
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are slituate in the State of Missourl, and this is true,
notwithatanding Federal Governmment Lands are not inclosed
by lawful fences,.

Very truly yours,

DRAKE WATSON,
Assistant Attorney General,
APPROVED: ‘

J. E. TAYIOR
(Acting) Aptorney Generals



