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CRIMINAL LAW : Phyatotan ta incompetent to testify a 
to sobr iety of a pat i6nt whom he is 
treating ror injuries~ but a pnysicia 
is competent to testify as a layman 
when he is not treati an intoxicate 

Hon . G • Logan Kal'r 
Prosecuting Attor ney 
Morgan County 
Veraaillea. M1a•our1 

Dear Sir& 

We are i n r eceipt of your request tor a n 
opinion,. wh ich rea.da aa f ollowa & 

"~hia atate of fact s concerns privileged 
communication• between doctor and patient 
as set out in aect.ion 1731. 

•The facta are these} The sheriff of 
Morgan County • Mo was called to the scene 
ot a wreck of a motor car on the h i ghway . 
The driver of t he car had t he odor of 
alcohol on hi!.'a breath, and was 'injured 
and b l e•ding. The aherift was of the 
opinion that t he O.river ran off ot t he 
road while the driver was operating a car 
whil e intoxicated~ The sheriff then 
brought the drivel" ·to town under arrest , 
and took the driver to a physic ian f or 
examination aa to t he ext~nt of injury 
and for treatment of t he wounda. The 
sheriff d1d ·not want to jail t he driver 
until t he medical attention was g iven. 
The physician made ~n examination of t he 
injuries and drea"4 t he wounds . Whi l e 
t he physician was making the examination 
and dressing t he wounds~ t he physician 

·-
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diaco•ered that the dri~er was i ntoxi­
cated. The phyaician will teatif} . that 
the driver ot the ear was alopp7 drunk .. 
The dri•er of the ear waa too helpless 
to Mek the aid o! a phya!eian~ He may 
have been auft'erlng from the ehock of 
the ~eck. the injur1ee or by being 
partially paralyzed from intoxication-. 

•wow on preliminary examination the driver 
in an examination as to whether the driver 
drove a motor Yehiele while intoxicated. 
the pbJaician was not allowed to teat117 
beeauae the eommunicati~n of what t he doctor 
learned while treating t he dr1 ver prof'ea­
aionally was priviledged• Ia t h is t he rule 
of evidence¥ ol courae while t reat1ng t he 
driver professionally tor the wounds , t he 
physician learned that the driver was drunk. 

"My queation ia. suppose I, aa pr~secuting 
attorney suggesta to the sheriff. that he l 
a physician to g ive a drunken driver an ex• 
amination to determine if the driver ia in­
toxicated• is that a priviledged eommunieati n 
so t hat I cannot use the teetimoney of the• 
physician that the driver ia intox1~ated? 

From your requeat it can readily be seen tha 
t he intoxicated dr1Ye~ of an automobile became a pat ent 
of t he physician when he was taken to the office of 
the physician for treatment of his wounds, and in t t 
case the fact that he was drunk and the obeeryationa 
made by the physician were privileged; and t he phyai 1an 
could not testify according to hie opinion that t he 
driver of the automobile waa 1ntoxicated4 It was so 
held in the oaae of OWena v. Kansas City. c. c. & s. 
J. Ry .. co •.• 225 s. w. 2M. l.c- 236. parew 7 . a. wher 
the court 1aid1 
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•The record doea not disclose that t he 
excluded eYidence or t he doctors as t o 
atatements of plaint i ff's husband whi le 
in t he hospital. which were obtained by 
t hem aa ' a part of the histor1 of t he 
caae.' comes within the ruling in the 
'caae of Gr .. n v. Terminal R. Asa 'n• 211 
Mo. 18, 36-•4, 109 s. w. 715, and hence 
error cannot be predicated t he reon. The 
fact that the7 am.lled liquor on hia breath 
and he appeared to be i ntoxicated waa clear­
ly privileged (Kli ng v. City ot Kanaas. 27 
Mo. App. 231. 244)• unless waiYed• and the 
record doea not show auch waiver. In t hia 
connection it is not clear to ua how the 
fact of t he -11 ot liquor on hia breath 
was relevant in a caae, depending wholly• 
aa thia one does, on the hmaanitarian 
doctrine." 

It was also held in t he case of Kling v. The City of 
Iranaas• 27 Mo• App. 231;; l .. c. 2-'"- 247. where t he co rt 
aaidt 

"If a patient auffering f rom a ·broken le~; 
in explaining to hia pbyaician t he manner 
in which he received t he i n jur y • i n order 
to give needed information concerning t he 
inJury, comn,nicate to t he physician i nform• 
ation that he was under the i nfluence of 
intoxicating drink at the time or the ac­
cident~ auch i nformation would be excluded. 
Our concluaion 1a1 t hat any i nformation 
neceaaarlly, acquired by t he physician f rom 
the patient• 1n order to treat hLm while 
••taD4l him 1n a profeaaional capacity 
11 oxclu ed by the ata~te. • 
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"Tbe teat 1-a., how was the information ~c· 
qu1re4J 1 t matters not tb&t it c ould have 
been acquired 1n a different •Y· In our 
opl.nlon the d1at1notlon 1a supported b7 
neither the spirit nor the letter of the 
atatute. and 1a not real. The phyaleian 
called upon the plaintiff aa h la Ph7&1c1•nJ 
an1 1n.format.1on ·ae t.o the pla1ntitf'a con­
dition aa tp aob~~et7, acquired bJ t~ 
phya1c1an by ee:eing hilll:-# waa neceaaarily 
acqp1red in o-Pd•r to tr:eat him• and le 
excluded by t h e statute. The i ndications 
that the plaintiff bad baen drinking• and 
was under the lnflueno of liquo.r , were. 
in part• the appearance of t he plainti f f , 
as atated by the phya1c1an •. The court 
properlJ struck the queet-1onll and answer s 
from the depositi on. • 

AccoNing to the above c•se.a the court properiJ rul e 
that the phya1e1an could not state tl'a&t the 6r1"f'.er 
the ea:r was int-o.zicated while beingtreated., fpr t he 
reaaon that the phye1e1an waa incompetent t.e ao teat 
on aeeount of said 1nformat1GJ4 ao ae.quiNtd .f'r()m the 
patient while attending him in a profeaaional charac 
waa necesaary to enabl.e hbl to prescribe tor auch pa lent· 
•• a phye1e1an. Both cases· as aet out above, f ollow the 
statut-e •a e.et out in aection 1731 R,. s~ Mo-. 1~29. 
whi~h partially reads •• folloWea 

t 

"The foU01f1ng persona aball be incompe­
tent to teet1fy1 * * o * * * * * * *I 
fifth., a phy81e1an or ~geon• e-onc•rn­
lng any information whieh be ma7 have 
a,oquirC!fd trum &nJ pat:l•nt wh1le attend· 
1ng him 1n a prote1u11onal character, and 
which information was nece•sary to ~nable 
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him to preacribe tor aueh patient aa 
a phyaieian• or do any act tor htm aa 
a surgeon.• 

' 

In 7our request you &lao aaked whethar or no 
a phJa1e1an 1a compet•nt to teatif7 as to the condit 
of intoxication of a d:riYer ot ap automobil• whem. th 
dri~er h.e.a been taken to the ott1ce or tbe ~b:Je1ci 
aolelz tor the purpoae or determining tt t he dr1••r 
wae I ntoxicated. In that event their atatue ia not 
that ot •phyaician and patient but onl7 t or t he purpo 
of uaing the opinion of the doctor as to t~e i ntoxi c 
of the driver of the ear . It the driver of t he car 
taken to the office or t he physician tor any treatme 
whataoever- the physician would not· be a competent 
nesa to testify as to the driver being i ntoxicated. 
physician is onlJ acting aa an ordinary la~n. who­
according to the law. m&J give an opinion' from his o 
se~tion as to whether a. man ia aober or intoxicat& • · 
The pbyaician under eueh a statement of facta ia onl 
a witneaa, and the •tatus ot patient and doctor d6es 
not applJ'• It was so held in the case of State v . R 
106 s. w. (2d) 906- 1. c. 909, para. 7,8, where t he 
court eaida 

"Complaint is made that the court erred i n 
permitting w1tnes•es tor t he atate to tes~1 
that at the aoene of the collia1on and tmmed ately 
after it had occurred defendant was or ap-
peared to be intoxicated. No objection wa• de 
to axq of t h is testimo117 except in one inata 
vise WhUe Xnapp waa on t he witness stand, 
waa asked to atate what def endant's condtt1 
waa aa t he latte~ got out ot hia ca..r. am 1r1 hcu t 
objection. anawered~ 'He waa very much intox -
cated.' Ke then deacribed defendant '• acti a 
and conduct. Following such deacr1pt1on he 
was asked. '.lnd in your opinion he was intox1 
cated there at the time when he got out of 
car?' to Which~ anawered, •Yea, air.• Not 
onlJ do " think he was qualified to give th 
opinion expreaaed. having described t he aeti ne 
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and conduct of defendant, but there waa 
no objection until after t he question 
had been answered (when objection was 
ottered on the ground that the question 
called for a conclusion) and there was 
no motion to strike the answer. The 
objection came too late. Moreover, Knapp 
had prev1oualy testified without objection 
that defendant was i ntoxicated when he got 
out of hia car. This contention is ruled 
aga i nst appellant.• 

It was alao held in the case Qt Griffith 
•• Continental Casualty Co. 263 s. w. 104~. 1. c. 
1047, where the court aaidl 

•(1} The onlJ taot appearing 1n the testi­
mony or Dr. Chiles with respect to which 
he waa i ncompetent t.o testif'y was the fact 
that Grif fith bad had t uberculosis for a 
considerable length of time before his death. 
That fact, however, waa established by the 
plaintiff's evidenoe in chief before Chiles 
waa called to the· witneaa stand by defend­
ant. It is not peree1ved how she could have 
been pre judiced by further evidence of such 
tact, even t hough it came from a prohibited 
source. Chiles was not i ncompetent to 
testify to Griffith's atatement• that he 
did not t hink lite worth 11v1Ag and that 
~ hAd ae well jump i n the river, for t he 
atmple reaaon that it was not information 
necea .. rJ to enable him to prescribe for 
Grtrtith as hie patient." 

Where the physician ia not acting as a doctor 
tor the dri•er and the dri•er ia not a patient of the 
doctor, hie e•i .. nce ia competent and t he courts have 
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e•en held that where thereJ··are doctor• examining a tient 
and another do~tor ia present, but who 1a merely a b -
Etande·r, t he bystander ia not plac6d in t he position ot 
a physician fo.r the patient and h1a eYidence 1 3 comp tent, 
although he is a physician. It waa eo hel.d in t he c ae 
of Plater v. w. c. Mullins Const. Co •• 17 s. w. (24) 659, 
l .. c. 669, where the court said: 

•The courts permit men to be sent to the 
penitentiary upon the evidenee of trea-

pas!l-ere who go upon defendant•' lard :md 
there d1aeover evidence of the 1lle gal 
manufacture of whisky. Men are convicted 
of cr1~ upon evidence procured bJ tap-
ping telephone and telegraph wirea.. Eaves­
dropper• are held to be competent witnesses . 
Therefore . thia court must hold that a 
plaintiff in a personal injury suit who 
permits a b,..atander to as-a1et i n an exami­
nation of her physical condi t ion rune the 
riak that · that byatander, when called as 
a witneaa. will be permitted to state hie 
opinions because of hie special akil.l 
and training. We hold that the trial 
court committed error in refusing to per­
mit Dr. Hor1gan to testif y."· 

CONCLUSION 

In view of t he a bove authorities 1t 1a t he 
opinion of t h1a department that the evid•nce Qf a 
physician 1e not competent either in a civil or cr 
nal ease where the atatua o~ physician and Pl tient e 
am the information t :) vt:l c:1 he~.w111 teat1f7 waa ae 
from the patient while attending h~ in a profesaio 
character.. It 1a f'urther the opini-on of thi a depart 
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that where the physician 1s not treating t he driver f 
the ear and the statue of phye1e1an and patient doee 
not exiat hie teatimoQJ would be competent as to the 
condition of t he sobriety of the dr1~•r• the same as 
an opinion of an ordinary laJman baaed upon t he f act 
of t he ease. 

RespectfUlly submitted 

W. J. BURKE 
Aeaietant Attorney Gen ral 

WJBI RW 

APPROVED a 

J. I£ . TAYLOR 
(Acting) Attorney General. 
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