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CRIMINAL LAW: Physician is incompetent to testify a
to sobriety of a patliént whom he is
treating for injuries, but a physicia
is competent to testify as a laymen
when he is not treating an intoxicate

person.

May 31, 1939

!

Hone Ge Logan Marr
Prosecuting Attorney
Morgan County
Versailles, ilissouril

Dear Sirs

We are in recelpt of your request for an
opinion, which reads as follows:

"This state of facts concerns privileged
commnications between doctor and patient
as set out in section 1731.

"The facts are these; The sheriff of
Morgan County, Mo was called to the scense
of & wreck of a motor car on the highway.
The driver of the car had the odor of
alcohol on his breath, and was injured
and bleeding. The sheriff was of the
opinion that the cdriver ran off of the
road wiile the driver was operating a car
while intoxicated. The sheriff then
brought the driver to town under arrest,
and took the driver to a physician for
examination as to the extent of injury
and for treatment of the wounds. The
sheriff did not want to jall the driver
until the medical attention was given.
The physician made &n examination of the
injuries and dressed the wounds. While
the physician was making the examination
and dressing the wounds, the physician
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discovered that the driver was intoxl-
cated. The physician will testify that
the driver of the car was sloppy druni.
The driver of the car was too helpless
to seek the ald of a physicianes He may
have been suffering from the shock of
the wreck, the injuries or by being
partially paralyzed from intoxication.

"Now on preliminary examination the driver

in an examination as to whether the driver
drove a motor vehicle while intoxicated,

the physicilan was not allowed to testify
because the commnication of what the doctor
learned while treating the driver profes-
sionally was g%ivilogg!da Is this the rule

of evidence. course while treating the
driver professionally for the wounds, the
physician learned that the d river was drunk.
"My question is, suppose I, as prosecuting
attorney suggests to the sheriff, that he call
& physician to give a drunken driver an ex-
amination to determine if the driver is in-
toxicated, is that a priviledged communication
80 that I cannot use the testimoney of the

physicien that the driver is intoxicated? " !

From your request it can readily be seen that
the intoxicated driver of an automoblile became a patient
of the physiclian when he was taken to the office of
the physicilan for treatment of is wounds; and in that
case the fact that he was drunk and the observations
made by the physician were privileged, and the physician
could not testify according to his opinion that the
driver of the sutomobile was intoxicasteds It was so
held in the case of Owens v. Kansas City, Cs Cs & S«

Je¢ Rye Cos, 2285 S. W, 234, l.cs 236, pars. 7,8+ wher
the court said:
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"The record does not disclose that the
excluded evidence of the doctors as to
statements of plaintiff's husband while
in the hospital, which were obtained by
them as ' a part of the history of the |
case,' comes within the ruling in the |
case of Creen v. Terminal R. Ass'n, 211

Mo. 18, 35-44, 109 S, W, 715, and hence
error cannot be predicated thereon. The
fact that they smelled liquor on his breath
and he appeared to be intoxicated was clear~
ly privileged (Kling ve. City of Kansas, 27
Mo« Appe 231, 244), unless walved, and the
record does not show such waiver. In trhis
connection it is not clear to us how the
fact of the smell of liquor on his breath
was relevant in a case, depending wholly,
as this one does, on the mmanitarian
doetrine." '

It was also nheld in the cacse of Kling ve The City of
Kansas, 27 Mo. Appe 231; l.ce 244, 247, where the coyrt
sald:

"If a patient suffering from a broken le;,
in explaining to his physician the manner
in which he received the injury, in order
to give needed information concerning the
injury, comminicate to the physician informe
ation that he was under the influence of
intoxicating drink at the time of the ac-
cident, such information would be execluded.
Our conclusion is, that any information
necessarily acquired by the physician from
t&o patient, in order to treat him while
attending him in a orollignnl capacit

is oxclgged by the giatuto. -
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"The test 1s, how was the information ec~
quired; it matters not that 1t could have
been acquired in a different way. In our
opinion the distinetlion is supuvorted by
neither the spirit nor the letter of the
statute, and 1s not real., The physician
ealled upon the plaintiff as his physiciang
any information as to the plaintiff's con-
dition as to sobriety, acquired by the
physician by seeing him, was necessarily
acquired in order to treat him, and is
excluded by the statute. The indications
that the plaintiff had been drinking, and
was under the influence of liguor; were,
in part, the appearance of the plaintiff,
as stated by the physiclan.  The court
properly struck the guostion: and answers
from the deposition.

According to the above cases the court properly ruled
that the physiclan could not state that the driver of
the car was intoxicated while beingtreated, for the

reason that the physician was incompetent to so testify

on account of said information, so aequired from the
patient while attending him in a professional charac
was necessary to enable him to preseribe for such pa
as a physician. Both cases as set out above, follow
statute as set out in section 1731 Re Be Mos 1929.
which partially reada as followa:

"The folleling persons shall be incompe=-
tent to testifys # # & & &% % % # # #}
fifth, a physician or surgeon, concern-
ing any Iinformation which he may have
acquired from any patient while attend-
ing him in a professional character, and
which information was necessary to enable

er,
ient
the
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him to prescribe for such patient as
a physician, or do any act for him as
a surgeon.”

In your request you also asked whether or no
a physician 1s competent to testify as to the condltion
of intoxication of a driver of an sutomobile when &
driver Lcs been taken to the office of the physie
sole for the purpose of determining if the driver
was intoxicaeted. In that event their status 1s not
that of ‘physician and patient but only for the purp
of using the opinion of the doctor as to the intoxie
of the driver of the car., If the driver of the car {is
taken to the office of the physiclan for any treatment
whatsoever, the physician w not be a competent
ness to teztify as to the driver being intoxicated.
physician 1s only acting as an ordinary laymen, who,
according to the law, may give an opinion from his oL—
servation as to whether a man 1s sober or intoxicated.
The physician under such a statement of facts 1s onl
a witness, and the status of patient and doctor does
not applye It was so held in the case of State v, Revard,
106 S, We (2d) 906, 1ls co 909, pars. 7,8, where the
court saia: ' ;

"Complaint is made that the court erred in
tting witnesses for the state to testi

that at the seene of the collision and immediately

after it had occurred defendant was or ap-

peared to be intoxicated. No objection was made

to any of this testimony except in one instance,

viz: Vhile Enepp was on the witness stand,

was asked to state what defendant's conditi

was as the latter got out of his car, and withat

objection, answered, 'He was very much intoxi-

cated.' He then described defendant's actions

and conduct. Following such description he |

was asked,'And in your opinion he was intoxis

cated there at the time when he zot out of the

car?' to which he answered, 'Yes, sir.' Not

only do we think he was qualified to give the

opinion expressed, having described the actions
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and conduct of defendant, but there was

no objection until after the question

had been answered (when objection was
offered on the ground that the question
called for a conclusion) and there was

no motion to strike the answer. The
objection came too late. loreover, Knapp
had previously testified without objection
that defendant was intoxicated when he got
out of his car. This contention 1s ruled
against appellant." '

It was also held in the case of Griffith
ve Continental C...u‘lt, Co. 263 S. W, 1043, l. ce.
1047, where the court said:

"(1) The only faet appearing in the testi-
mony of Dr. Chilles with respect to which

he was incompetent to testify was the fact
that Criffith had had tuberculosis for a
considerable length of time before his death.
That fact, however, was established by the
plaintiff's evidence in chief before Chiles
was called to the witness stand by defend~-
ant. It 1s not perceived how she could have
been pre judiced by further evidence of such
fact, even though it came from a prohibited
source. Chiles was not incompetent to
testify to Griffith's statement, that he

did not think l1life worth liviig and that

he had as well jump in the river, for the
simple reason that it was not ianformastion
necessary to enable him to prescribe for
Criffith as his patient.”

Where the physician is not acting as a doctor
for the driver and the driver is not a patient of the
doctor, his evidence is competent and the courts have
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even held that where there are doctors examining a

tient

and another doctor is present, but who is merely a by~
stander, the bystander 1s not placed in the position of

& physiclan for the patient and his evidence 13 com
although he is a physician. It was so held in the ¢
of Plater v, W C, Mullins Const. Cet' 17 S. W. (%)
l.c. 669, where the court said:

"The courts permit men to be sent to the
penitentiary upon the evidence of tres-
passers who go upon defendants' land and
there discover evidence of the 1lle gal
manufacture of whisky. Men are convicted
of erime upon evidence procured by tap-
ping telephone and t elegreph wires. faves-
droppers are held to be competent witnesses.
Therefore, this court must hold that a
plaintiff in a personal injury suit who
permits a bystander to assist in &n examil-
nation of her physieal condition runs the
risk that that bystander, when called as

a witness, will be permitted to state his
opinions because of his special skill

and training. We hold that the trial

court committed error in refusing to per-
mit Dr. Horigan to testify."

CONCLUSION

In view of the above authorities it is the
opinion of this department that the evidence of a

physician is not competent either in a e¢ivil or crimi

and the information i~ 7. .'ch hé wlll testify was ac
from the patient while attending him in a professio

nal case where the status of physician and m tient %:lta,

tent,
se
659,

ired
1

character. It is furthap the opinion of this department
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that where the physician 1s not treating the driver Lr
the car and the status of physicien aend patlent does
not exlst his testimony would be competent as to the
condition of the sobriety of the driver, the same as

an opinion of an ordinary layman based upon the facts
of the case.

Respectfully submitted,

W. J. BURKE
Assistant Attorney GenTral

WJBIRW

APPROVED:

(Acting) Attorney Genersl




