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Charges for feeding and keeping stray1 8.l•e 
only l egally assessed, pursuan t to statutory 
authority. 

Honorable E. A. Mayea 
Aasia tant Directo~ 
s tate Park ~ar4 
Jeff erson City" Ki ssourl 

Dear Sire 

We a.eknowledge your letter of }lay 22., requeat1n~ an 
opinion of this department~ which reada aa tollowea 

8 In pas t yeara t he Stat e Park Board 
has not taken ahy l egal act i on aga inst 
t he own~ra o f dbmes t ie animals VJh.1 ch 
break o ver and through lawful fences 
and do tre s pass to state parks , but in 
r ecent mon+.ha the State Park Board, 
acting through lts atate agents., have 
resolved to put a •top to the se too f.'re­
quent trespass••• Some tarmare living 
near state park• t•el that thea~ parka 
are a free range for them to ~ze their 
domest ic animals on, and the situation 
presents quite an administrative prob• 
lem. 

•At Bennett Springs State Park. we bave 
authorized the Park Superintendent to 
proceed againat ~he ownera of stray an~­
mal s trespa~ta1ng 1.n the Park property. 

ttTbe Superintendent of the stat e Park 
at Bennett Springs notified the juat1ce 
of tbe peace at Lebanon, M1seour1 that 
stray e~ep belonging to one Dampier 
w.re trespas sing on the park premises. 
and he a:leo not i .ti•d DampLer verbal1y 
tba t hie aheep wer e tresp~ssing on the 
St a t e Park propert y , and that i f they 
eontinu~d., t he Park Board had authorised 
an aetion 1n t r espass aga1net ~. 
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"The justice of the. peace told the Park 
Superintendent to impound the sheep and 
not i fy Dampier i n writing a bout the tree­
pas ~ , but this the s-qperintendent did not 
do, but drov• t he sheep to the pr emises 
of the justice of the peace and put them 
i n b1a barn. There the justice of t he peac 
kept t .ham impounded , ted and watered them, 
and a ppointed three appraisers to assess 
reasonable compensation tor the taking up, 
f eeding and keeping aald Sheep. The P~k 
S~perintendent made no olata for damages 
and did not apply for any appraiaera to ~ 
appointe-d. The juat1ee ot the peace olaima 
~10.00 compenaat1on 1n thi s proceeding, 
and 1a t hrea tening to render a judgment 
for such coat s against the Park Superin• 
tendent. We do not believe t he Park Super­
intendent can lawfully be taxed for the .. 
coat s 1n t his proceeding. What i a your 
opinion? For your information , I state 
that the stock law has been enforced 1n 
Laclede County for many · leara , and the par k 
maintains l a v-ful 1"ences. 

35 Corpus Zuri•, page 69•, Section 340 readss 

"The general rul•• relating to costa gover 
the right to~ and Uab111ty for , costa in 
juat1ces• · courts. Aa in ot her courts coat 
oan be imposed and recovered only where t re 
is atatutoJ"7 authority therefor. * * * * * * 
* * • * * * * * *" 

Prom the rae ta stated 1n your l etter, the comp~nt of 
the Park Superintendent being to a treepa.aa , the just ce oould 
have proceeded uJ)on t bat theor:r a e provided in Sectio a 12908, 

· 12909, 12918 and 12tl9 B. s. Ko. 1929. IDatead• the facta show 
the justice proceeded under the provisj.ona o~ Art icle 6 , Chapter 
88 R. s. Ko. 1929 dealing with a t ray animals running t large. 
we look to the particular statut es involve~ and the asea 
decided the r eunder, a s a premise f or our conclusion. section 
12797 R. s . Jto . 1929 provides that any per son nay r.es a in stray 
animaln and readsa 
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•xt Shall be unlawful tor the owner ot 
any animal or animals o~ the apecJ.es of 
horae, rllUl.e, aas, cat t le, swine., aheep 
or goat, 1n thia state, to permit the 
aame to run at large outside the enclos­
ure o~ the owner ot auch stock, and U 
any of the species of domeatic antmala 
af~esaid be found running at large, 
outside the enclosure of the owner , it 
ahall be lawful f or anr person, and it 
~s hereby made the duty of the c~natabl• 
of the township, on his own view, or 
when 1otif ied by any other person that 
any o£ such atoek is ao runnin~at large, 
to restrain the aame forthwi~, and such 
peraon or officer shall, within three 
daya, give notice thereof to the owner, 
1t known~ in writing• atatlng therein 
the amount ot oampenaation tor feeding 
and keeping woh anbaal or an1mala and 
damages claimed , and thereupon the owner 
aball pay the peraoo, or ottlcer, taking 
up ~oh animal or an1mal.s a reaaonabl.e 
oom •ti011 for the taking up, keeplng 
and ed1ng such animal or anlmal.a, and 
ahal also pay all per-sona damaged by 

cd auoh animals ruDning at large, 
tua1 damages sustained by b1m or 

t If the owner ot such atock be 
not ~. or lt notified and taila to 
mate oompenaatiOD tor the taking up, 
feeding and keeping or animal.a taken up 
under the provialona ot th1a article, the 
aame ahall be deemed atraya, and ahall be 
dealt with in the aame manDer as requ i red 

. by law with respect to such property aa 
at ray a, under the a tray law • Any t~ilure 
or refusal on the part of such o.ttieer 
to 41scharge ~he duties r e,u1red o.t ~ 
by th1s section ahall r ender ~ liab~e 
on h1a bond to any peraon damaged by 
such failure or refusal, which damage s 
may be sued for · ac d recovered i n any cour 
o£ oompetent jurisdiction.• 

Section 12?98 R. s. Ko. l 92g provides an exeep ion to 
the written not lce provided tor 1n the preceding aeo ion an4 
readat 
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•1r it shall appear and be pr Gven on tria~ 

that the owne'l- or owners o f such domestic~ 
animals, a s set forth in section 12'7;7 ,~ 
&hall have actual notice tbat his or the1 
aa1d animals or atock were restrained, 
and by whom, aDd that the parties 1nter6~ ed 
oould not ~e on t .he amount of damages 
demanded, then tbe three daya' notice 1n 
wr1 t1ng as required by aect1on 1.279'7 abal 
not be necessary to a recovery.• 

• v 

Section 1279; R. s. Jlo. 1929 provides that the 
up need not be the same person damaged by a trespaaa 
v1deaa 

•u the owner or auoh atool< oo reatra1n.a 1 
and tbe taker-up, or the person damaged brJ 
such atoek and the owner thereof', cannot 
agree upon the same~ ei tber part)" may app 
to any just ice o_f the peace o~ the townah 
where said taker-up resid e s for the appo 
ment of three appra1sera to aaaeas the ea 
done , or r easonable compensation for the t 1ng 
up, keeping and feeding such atock , and it 
ahall be t he duty or the justice of the 
to ia·sue a notice t o three d1 s intereated ••­
hol ders of t he township to a ppear at such ~lace 
1n said township as he may de s i gnate, and sseaa 
the damages or COMP,enaation as bere1n requ red~· 

Section 12800 R. s. Ko . 1929 provi~es& 

•The persona so not1t1ed, or aay two ot 
tbam at t end1ng , shall take an oath that ·· 
they will tairly and impartially aaseaa 
the damages or oampenaat1on 1n controversy 
and they &ball make out, sign and deliver 
to eaCh party a written statement of their 
aaaeaament of damages o~ compensation• an 
upon the pqment o f the same and the ex­
penaes ot aa1d controveray, the owner ot 
such atook aball be entitled to take the 
same away; and 1t re1'uaed, he may maintain 
an action tharefor, as in oaae of wrongful 
taking or detention of . proper'Y• " 
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In Worth.1ngton ••• 
~eme Court aaida 

ent. 69 Mo. 205, l.c. 207 the 

•The stray law has been on our atatute 
book from the organization or tne State, 
and is not materially different now t.am 
what it wa.a in 1825. 1io def'in1 tio.n ot 
a stray is given in any of the statuteaJ 
indeed, none was neceasarr. The object I 
of the law was to encourage farmers to 
take up such cattle and other animlla aa 
were found on t heir plantationa at l a sea­
eon or the year when feeding was uaually 
required, and the ma 1n purpoae waa, by 
snall premiuma o:ttered to the taker up, 
to benet1 t ~ owner who might 1n th1a 
way be enabled to trace h1a loat atook • ........... 

!be above caae apeoit1cally holds that there ·w 
h1b1 tion again at taking up atraya on a plantation oco 
the taker up, aimpl7 becauae tbe taker up knew the 
1a only a atep fUrther to aay that atraya toun4 on a 
the take·r up, in ~. baru .. are no lea-s atraya becauae they were 
driven there from the premises of a state park by the Park SUper-
intendent • l 

It is true tha.t where a peraon takes up strays t• the justice 
<11-d 1n this caae, he ahould do ao 1n atr1ct compliane with the 
atatutea, if he expects to claim the ccmpenaation all nd b,- the 
eatray statute, and in Barr,man ••• Titua; 3 llisaouri l302, tM 
Supreme Court saidl 

"Having sald this muoh; we proceed to lay I 
down the r u l e t o be; that the party who 
••eks to de t ain property aa an e atrayj mus~ 
ahow that he did all on his part; exaetly a 
the law requires it ahould b e doneJ and 
aecondly that he muat show that all tbe la 
required of the justice waa done by h1m. * 
* • * • * * * • 'lhie vlew or the ma1iter 
eatabliahea the point- that there was no 
legal taking up or an eatray 1n the ca ... 
It • thes-e .tore, 1a unneoeaaa17 to take &nJ" 
particular notice o.t tba 1Da1a-uo"t1ona re-...J 
t'uaed b,- the court to be given. as requ1rl 

l 
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by the pla1nt1tf 1n error. * * • * * ~ 
The law g ives Fl cents to t he tanr up 
for tba t act. Bow if the owner applies 
for the property wl thin tbe ten day a, he 
ia to bave his" beaat l:f' he td.U pay the 
3~ centaJ l:f' not. the law autborl&ea the 
taker up to detain the beaat tor that rea­
son . But 1t the owner does not app lJ' tor 
the beast 11'1 thin the ten da,-a, then tl» 
taker u p ls bouD4 to proceed to post the. 
eatrayJ and 1t he doea not do so in good 
faith. or should proceed to do it 1n suCh 
manner ~ ti t~ot to comply with the requ1a1-
t1ona o f the law • he is from tbe end c4 
the ten day~ a t ranagre&sor. and 1n such 
case the rule la, that if a thing be be­
gun lawfully, btlt be carried on and ended 
unlawfully, the transaction is void from 
the beginning . I f it were not ao 1n this 
ca se, the taker up would, if d ishonest• 
only arrest or take up t he beast, olatm 
hi s 37 cents• i f any one ever demanded 
t he stray, woul d!latm to them on the 
ground of a take up, when , at the same 
time, he woul d c ceal the means or know­
ledge ~ tne oWner. To allow t his tee 
1n tbA '\ case, would be contrary to the 
ap1r1 t or the a tray law, which is ao 
anxiou s ·to have all. things done right• 
and in chle tSae, t hat it 1mpoaea a penalty 
ot $20 on a person who shall begin the 
process of taking up, and not go through 
with it. * * * • * * _. 

Where one follows the atatute 1n taking up straya, he haa 
a lien on the propertJ' £or his lawful chargee and can ot be 
forcibl~ divested of hie poaaeaaion of the atra~a unt sueh 
charges are paid by the owner. The case s 1n conatru g tbt 
above statutes all .aay t hat liability tor such charge 1a on 
the owner and in Rl.ce va. Underwood, 2"1 lrlo. 551. l.c. 552, the 
SUpreme Court aa1da · 

• It the p~ainti££ had complied w1 th the at ay 
l aw ( R. c. 1845• P• 10~), the title to t 
mulea woul d have bee n vested 1n him after he 
expiration of one yearJ and, 1f wi thin one 
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year the dtdendant had ela1med them, and 
prove.d h1a right., he woul d onl y have been 
e ntitled to take them upon paJIIl8n1i ot 'all 
coats, the reward, and a reasonable allow­
ance for ke~p1ng tn.. • The pl -.lntitf bad 
a lien on the mulea tor whatev-e%9 was due 
him, and though he bad no. right t o ~eclama 
t1on againat the defendant, Lf he chose to 
a band on his property, he had the right ot 
poasea sion until he was pa1d. By tak~ng 
property the def~ndan"t admitted that 1t wa 
worth mor e than the plain t iff's legal char 
on it, and be could not, by oomm1tt 1ng a 
trespass. avoid the l i a bility to pay the 
juat demands agaJ.nat 1t. 'l'he law implied 
an obligati o n on the deten dant, .if he took 
the mulea w1tb1n one y ear trom the time t '1 
were ttfken UP:~ to p&J' •·all coats, the 
aad a zfeasonabl.e allowance tor taking (kee 
1ng) ~· .aame•, and the plaintltf was ent.1 le4 
to re~f7 hls legal charges.• 

CO.BCLUSIO. 

t • 
'l'he atatute l ow any person t be tbe taker u ot stray 

animals, hence t omplainant need n be the taker P• Writ-
ten notice to the o r 1a not neceas when the own r bas 
actual knowl•dge t h1a sheep .... p : strained aa atr ,... Whe~e 
tb.e~e 1e no claim for damages by rea o f the treap · s of ~ 
aheep1 the atatu te ~oea not p~v1~ ror any coats lMi g taxe4 
against tbe complainant, and to do so lby tba justice r apprai­
sers i s illega l, void and or no e~feo~. 

The statute dealing wi th stray animals running l arge, 
supra• pr ovides conting~ncie s wher e either the taker p or the 
owner may be liabl e ror feed i ng and k&eping stray She p: the 
t aker up, when h j.a charge accordi ng t o appraiaers is xorb1tant, 
otherwise, all f • eding· and ke&ping charges £all on t owner. 
The taker . up has a statutory lien tor such reasonable charges 
on the strays 1n his poaseaaion, and he must look to he owner 
or t.o h1.s. lien for aat1a.tact 1on or a c1a1m ror feedin and keep-
1ngt ~tray sheep . ~ • . 1~ tlla leg1•lat1ve acb_. and he pur­
port of the statutes, supra. 

.. 
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The justice or the appraisers cannot i gnore the J statu­
tory scheme by placing costa agains t persons other than the 
persons the legislature has provided. The Park Supe~ntendent, 
not bei ng the taker up or the owner of the Sheep coul not be 
legally looked to for the coats 1n t bia proceeding, d such 
is our . opi ni on. 

Respectfully .ubm1tted• 

WM. ORR SAWYBRS 
A•a1atant Attorney-Gen•~•l 

APPROVEDt 

W. J • .BURKE 
(Act1ngJ At torney-General 
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