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PENAL BOARD: Authority of law for imprisonment in peni­
tentiary is on ly pursuant to sentence of 
court for a felony . 

Honorable l. B. Matthew• 
Director of Penal Inatitutione 
Jeff erson Cit,.• K1saour1 

Dear Sira I 
I 

... ,tt 
~r------"""11 

FILED 

We acknowledge 7our r-equeat for an ob1n1on datecl April 
22, 1939• which reads as followal 

J . 

•Attache~. is a eopy of a Court Order com­
mitting h prisoner to t hia Institution for 
safekeeping. 

• s ince this prisoner was in a hospital be­
for e being br ou3ht to t h ia Inst i tution, we 
feel tha t t hey h ave COimnitted b1m here to 
keep down expense on their part and have 
him hospi t alized i n this I nst itution . As 
we have con s i derable troubl~ segregating a 
aafek8eper, we do not thinktthey ehoul d be 
sent here merely for hospit 11zat1on which 
seem a to be why tbia man wa C0111l11 tted. 

I 
"I reque st that an opinion be rendered 
covering aafekeepera, if thia mould be by 
Court Order, the type of form we ahould 
aoeept for COIIInittment and what expenae 
ahould be Charged to the County during 
t heir at.y in thia In•t1tut1on.• 

We &lao acknowledge copy of C1rcu1 t Court Order 1n your 
poaaeas ion, purporting to commit one, R. R. Heel to the pen1-
tent1&17 for safekeeping. pendins a continuance of his oau .. 
to the next r egular term of court of Cooper Count)'• 

Here you have a de fendant under ~rest and committed to 
the penitentiary, pen~ng trial on a bailable offense. 



Honorable J. E. Mat~hewa 

S&etion 648 R. s. Ko . 1929 providesl 

" No person ' s body shall be imprisoned or 
r estrained unle s s by a ut hority of law." 

Section 3487 R. s. Mo. 1929 provides• 

8 l f the offense be not bailable. or surt1-
cient ba11 be not o f fered . t~ prisoner 
smll be COIII.I'li tted to the jail of the county 
1n which the aame is to be tried, there to . 
remain until he be d ischarged by due course 
ot law.• 

sect1oD 3510 R. S. Mo. 1929 provides& 

•An arrest 1s made by an actual restraint 
of the person of the defendant, or by hia 
aub~ss1on to the custody of ~be otf1cer, 
under authority of a warrant or otherw1•• 
The o fi 1 cer mu at inform the det'endan t by 
wha t authority h e acts . and must al so allow 
the warrant; i f r e quired . " 

Section 8389 R. s. ~o . 1929 prov1dest 

"There shal l continue to be maintained at 
~e City of J e f ferson. in the County of 
Cole, a state penitentiary and prison, for 
the con.t1nem.ent and retorma t ion, a s well aa 

' for the p u.n1ah1Dent. of all persona sentenc~ 
by any court of competent jurisdiction in 
thia state, for the ccmn1ssion of any crs.zn.. 
the punishmen t for whioh ia confinement 1n 
the pen1tent1ar7, 1D whiCh the pe rson ao sen­
tenced aball be s&eu-rely confined , except ~s 
herein pro-vided, employed at hard labor, and 
governed l n the manner herein directed. 

Section 841~ R. s. Mo . 1929 providest 



Honorable J. E. Mat thews May 16 , 1939 

"Whenever any convic t shal~ be delivered 
to eaid board , the off icer .having auoh 
convict 1n charge Shall deliver to the 
board the certified copy of the sentence 
received by such officer from the clerk 
ot the court~ and shall take from the 
boar4 a certifica te of the delivery ot 
such convict. " 

50 Oorpua JUris, page 345. Section 42 readsa 

"The place of confinement of prisonera ia 
t . .a ~. which i s de signat•a by law. • • • • " 

The Mi ssouri Statute s treat jails as separate inatitut i oua 
from our penitentiary 1n Chapter 44, Article 9 R. s . Mo. 1929. 
By statute a c ircuit court must see to it that prisoners in jail 
are humanely treated. The court may commit a prisoner charged 

, with crime to the nearest jail of another county . The legi slature 
has provided tor t h e expense of such recommi tment to another jail, 
inc l ud i ng medical at tention for inf ectioua deseases. {See Sec tions 
8537 , 8545, 85..,1• 8 554 and 8556 R. s. Jlo. 1929.) 

COH'CLUSIO. 

W~ are ot the opinion that the penal board pursuant to the 
above statutes, have no power to receive and imprisQn any person 
except after sentence for a crime. We ar~ of the opini on that 
the board baa no right to imprison R. H. Beel av:aiting trial for 
embezzlement, and that hia purported caaitment to the peniten­
tiary for sat'ekeeping by the court ia void and ot no legal conse­
quence. 

The trial cour t could imprison 1n a neighboring coun ty jail 
for safekeeping , as provided in the statutes. but the~e ia no 
legal authority to imprison i n the penitentiary except where one 
is sentenced there for a crime. 

APf'ROV BV a 

J. E. TAYLOR 
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Re spectfully submitned• 

ttil . ORR SA IYERS 
Assistant Attorney-General 


