COUNTY COLLECTORS: What constitutes delinquent pgrsonal
property tax list and dutieg of county
court in connection with settlement.,

lay 12, 1939
\
) [FILED
P
Hon, G. Logen larr 5
Prosecuting Attorney
Morgen County //
Versailles, liissouri

Dear Sir:

Ihis will acknowledge receipt of your let=-
ter of April 12, 1939, The aueation presented 1s
whether or not the enclosed "1ist" of delinquent

rsonal property taxes returned by the collector
hereafter set out) cen be appreved by the county
court and the court's duty in conneetiorn therewith,

Ve think this necessilates a review of the
steps on sssessing and collect taxes and duties of
the county collector with respect to returning delin-
quent tax lists on personal property, In order to
preserve continuity, we begin with the initial steps
whiech sets into motion the texing machinery on per-
sonal property. All references to statutes are K,S,
Missourl, 1929, unless otherwise indicated,

The assessor first tekes a list of all per-
sonal property in his county from the owner thereof
(Sec. 9756, Laws of 1937, pe. 570), or makes such a
list on his own view (“ec. 9760)., From these lists,
the assessor then makes what is called the "assessor's
book" (Sec. 9778)., This book is divided into two
perts. The second is the part designated as "personal
property”. This part is to contain the names of the
owners of personal property, their property and the
value thereof, alphabetically arranged according to
names (Sec. 9780)., This book is then delivered to the
county court by the assessor (Sec. 9800). As soon as
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the assessor's books are adjusted and corrected, the
county clerk mekes & copy thereof and extends the taxes
on the "tex books" which he makes (Yec., 9876, Laws of
1933, py 421), 4hen tiis hooic is delivered to the col-
lector (See, 9800), ''he collector tlen must proceed to
collect the taxes extenced on the tax book (Sec. 9003),
He is authorized to seize and sell roods and chattels to
enforce payment of personal texes (“ec., 9915)., Laving
used all lawful means and diligent efforte to collect
seld texes and being unable to do so, the collector, from
the tax books, "shall make lists thereof (the unpaid
taxes), one to be celled the 'personal delincuent list!',
in wiich shell be stated the names of all persons owing
taxes on personel property, where texes cemmot be col-
lected, slphebetically arranged, with the amount due from
each", (“ec, 9933), Tris 1list is to be returned by the
collector, under oeth, at the term of county court to be
held on the first londey in Karch, to be approved or dis-
approved by the court (Sec. 9918). The -county clerk,
after approvael of this list, makes the same into a "back
tax book" end delivers the seme to the collector whose
duty it is to collect said texes (tec, 9943), If then
unable to collect the same, during his term, this delin-
quent list allowed to the collector 1ls delivered to his
successor and so on to the next successor until collected,
provided before delivery to trese successors of the col-
lector, the county court is to exeamine and cancel all
listed which are delinquent more than five years, On
this being done, the ecollector is no longer charged with
said delinquent back taxes (Sec, 9925).

It appears In this instence that the collector
has returned & "11st" with ris affidavit to the effect
that he hed "dlligently endeavored to use all meens to
collect from persons llsted the amount shown opposite
their name; that I heve been unable to find any personal
property of any tax payer listed out of which to make
the texes; that I have fully complied with secs, 9915,
9918 and 9938, R.S, 1929", Preceding this affidavit,
the collector listed the following: 'State Tex $458,79;
County Revenue Tex $1531,.34; Special Foad and BEridge
+640,03; Interest and Redemption Tax §463.50; School Tax
$1859,48; Total Tax $4953.09", '
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Section 9938, Ii,>, lissourl, 1929, provides:

" henever any collector shell be
unable to collect any texes speci=-
fied on the tex book, having dili-
gently endeavored and used all lawful
means to collect the same, he shall
make lists thereof, one to be called
the 'personel delinquent list,' in
which shall be stated the names of
ell persons owing taxes on personal
property, where taxes cannot be col-
lected, alphabetlcally arranged,
with the smount due from each, #* i,

It is evident, without coment, that the purported list
returned by the collector does not comply with the above
section, It does not 1list the names, alphabetically ar-
ranged, and the amount due from each person owing taxes
on personal propertye.

It also appears that the collector filed alo
with the above purported list, what he terms an "appli-
cation" to approve the_purported delinquent list, in
which he states, "I want these delinguent personal taxes
approved so that I can show them in my annual settlement,
as being taxes that I am charged up with and which I have
not as yet collected, I state that in my opinion most of
these taxes that are delinquent as stated aforesaid will
be collected in full, It is not my purpose in requesting
the court to approve these lists as being correct end in
approving this certificate that I be discharged in eny
way for the collection of these delinquent personal taxes
for 1938, I state that these taxes are not outlawed,
but are due and meny cen be collected", -

While the affidavit end application seemingly
are inconsistent, they may not be if viewed from the
point that the collector in the application may have
meant that the taxpayers, represented in the amounts
listed, would voluntarily, or upon suit being filed or
upon distress warrant, pay these taxes even though at
the present they have no . property out of which the tax
can be made,
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Lowever, we sre not concerned with this since the
collector has filed no delinquent llet which the court
can act upon, but when the proper list 1s returned by
the collector, it epnears tlat the terms of Sectlion 9918,
8, Missourl, 1929, set forth the power and duty of the
county court. This section provides:

"At the term of the county court to
be reld on the first lionday in llarch,
the collector skall return the de-
linquent llsts and back tax books,

# % 4 4 under oaeth or affirmation, to
such court, and settle his accounts
of all moneys received by him on ac-
count of taxes and other sources of
revenue, and the amount of such de-
linquent lists, or so much thereof

es the court shall find properly re-
turned delinquent, shall be allowed
and credited to him on lis settlement.
Before sllowing the collector such
credlt for any delinquent lists, the
county court shall meke special in=-
quiry and be fully satisfled that he
has used due diligence to collect the
seme, and that he could not find any
personal property of the taxpayer
out of which to make the texes, if
the court is satisfled that there are
any names on the lists of persons who
have personal property out of which
the texes could have been made, it
shell, in passing upon such lists,
strilke such names therefrom,"

In State ex rel, v. Sanderson, 77 S.W. (2nd) 94
(¥oe Supe), the court said of this section and the four
following at l.,c, 96:

"In brief, these sections provide that
the collector shall meke an annual
settlement with the county court, The
county court is required, before ap-
proving & settlement, to malke special
inquiry and be fully satisfied that the
collector has used due diligence in
meking collections, It 1s mlso required
to fully exemine the settlement offered
by the collector before approving same,"
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‘hus, the county court has a discretlion in ap-
proving sald settlement and if they do not believe the
collector les diligently endeavored to collect the per-
sonal taxes, notwlthstanding his affidavit, they may
strike those names where he did not, out of the list,
end e remains charged therewith, This 1s as it should
be because to permit the collector to return as delin=
quent and uncolleectible, taxes which are not so, would
be to permit the collector, b,y this subterfuge, to in=
creese his compensation at the taxpayers' expense, The
compensation of the collector for collecting delinquent
taxes (Sec. 9969, Laws of 1933, p. 429) 1s preater thaen
that allowed for collecting current taxes (Sec, 9935,
Laws of 1937, pe 547).

CONCLUSION

Therefore, it is our opinion thet the county
court cannot apnrove the purported delinguent list re-
turned by the collector because 1t is not the 1list
required by statute, Vhen the collector does return a
proper list, tre court should inculire into the delin-
quent taxpayers and texes contained trerein and if they
Iind *he collector has not used due diligence and exerted
every lawful effort to collect those taxes, he should not
be allowed to return them as delinquent,

Lespectfully submitted,

LAVRLENCE L. SKADLEY
Assistant Attorney General

APPROVED By

T 5. TAYLOR
(Acting) Attorney CGeneral
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