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C JN.LJ.Elfu~ .. .J'Iu1~ fhOCE....l>IhGS : County may withdraw f r om con­
demnation proceedings before owner ' s right to ~ompensation 
becomes vested ; onl y liable f or c ourt costs and not attor­
neys fees; when county may appe al f rom judy,ment of the 
circuit court. 

~ ebrua1·y 1? , lv3~ 

lrfr . , • . Lof.o.n l'arr 
Prosecu ting Attorney 
t.or gan County 
Versaille s • ?.i1soour•1 -f-, 

\:e t..Cknow1edge your letter of J. ebruary 9th, whe rein 
you state that the colmty- court ot ttorgan County concluded 
that the right of way of an old road sh ould be widened, and 
that you proceeded under Section 7840 n. s. tio. 1~29 (for­
merly Section lO~ti H. s . Mo. 1919). 

Tha~ t h is was the correct section to proceed un~er, 
t \ ere cn.n be no doubt 1n v:!ew of tho court' a statement in 
the case of ~ebbs vs . ~latte County 28 s . ' . (2d) 656 , 65? : 

tt ~.e are not holding, of course, that 
counties are not vested with the power 
of em1.nent dona1n under which they can 
condemn private l>l' operty 1·or public 
road pUl'posos . 'lbey a:o ves t e d itb 
s uch power . .:>octicn l0b3o h . ~ . l Ul V; 
Potet vs . r c Cl anahan, 2\17 !to . t>??, b e f , 
24\) . • I . 917 . II 

$cction ? 840 :: . s . Po .. 1 929 providos a s f o1lowac 

"The right of eminent domain 111 vested 
in the several count1ea of the sta te to 
c ondemn private property f or public 
road purpose. including any land, earth, 
atono , timber . rock quarries or gravel 
pita neceat ary in establi shing, bui l d i ng, 
grading , repairing or draining sa i d roads , 
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or in buil ding any bridges , abut ments or 
f ills there on. If the county court be of 
t he opinion that a public necessity exis t s 
f or the establishment of a public road . 
or f or the taking of anyland or property 
f or the purposes her ein men tioned , it 
shall by an order of r ecox•d so declare. 
and shall dir ect the county highway 
ens ineer within fifteen days thereafter 
to survey, m&.r.k out and describe said 
road , or the l a nd or material to be taken,. 
or hath, and to p repare a map t here-
of , sh owing the locati on , courses and 
dist ances , and the lands a cross or upon 
which s a i d propos ed pub lic road will 
run, or the area, d~ensions , descripti on 
and location of any other proper ty to be 
t aken l'or the purposes her<:: i n , or both , 
and s~id hibhway cne inee l-. shall .f' ile s t~. id 
map w1~ a r eport of h is proceedi~s in 
t he premises !.n the ofi'ice of the county 
clerk. Thex-eupon the county cour·t sh a ll 
cause t o be pub l i s hed in some newspaper 
of pener a l c i rculation i n the c ounty, once 
each week for three consecut ive we eks , 
a notice g1vin~ the widt h , be e inning , 
te ~ mination, cours es and distances and 
s ections and subdivisions of the land 
over which the proposed road .is to be 
established~ or the l ocation• area. d~en­
sions and descriptions of any other l and 
or pro~erty to be taken. or both . and 
that aa1d land or property 1a sought to 
be taken f or public use for road or bridge 
purposes. !£. w1thin twe nt y ~after 
the lu.t. ~ g.!. aJUJ;1 publ' cat' on n.o. nl a 1rn 
for damages for the te.king .Qf any .Q.t !ll!£h 
l and or propertt"'Oe f iled in t~ county 
ClirlcTS office .QZ "the owner or •aid ~­
irt:y, 2!:. Qz the gu.&rdians or curatOrs 2I. 

nsane persona or minors ow. :i n.g s aid 
proJ?!rt:;y. then the claim ot any such 
owner shall be forever barred.~ and the 
county shal l oe authorized t o e nter upon 
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~ appropriate ~ lands .Q£. other ~­
ertz; and .!:!'!.2, court a¥all make .!.!l grder 
accordtnglz. It any e a1m ror-damages 
be f'iled, the same shall be heard on the 
f1rat day of any regular or ·adjourned 
term of the county court after the expira­
tion of the twenty days last af'oreaaid. 
If the county c ourt and the land or prop­
erty owner be unable t o agree on the 
amount of the damages • the county c oux·t 
shall make an order reciting such 1'act, 
and cause a copy of s ame to be delivered 
to the judge of the c1rcu1 t court of that 
county, and a transcript of the record 
and the o.r1g1nal files in s aid cause shall 
be transmitted by the county clerk to 
the circuit clerk of the coun~y. Upon 
receipt of the copy of the order of the 
c ounty court l ast a foresaid by the circuit 
judge • the circuit court, or the judge 
thereof in vacation, shall m alee an order 
setting the cause for hearing within f1ftee~ 
days, andfi· the ord•r fixing the date of 
s aid hearing be made by the judge in 
vacation, 1 t sh.all f orthwith be filed in 
the office of the circ~it clerk. The court. 
or judge 1n vacation, shall cause to be 
empaneled a j ury of six .fr eeholders not 
i nterested in the matter or of k in to any 
member of the county court,_ or t o any 
landowner in interest. Said jury shall 
view the land_. or other p roperty .. pro-
posed to be taken. and shall hear the 
evider .. ee and determine the question of 
damages under the direction of the court 
or j udge . Five of said jury concurring 
may return a vertlict, and 1n case of a 
disagreement another jury may be em­
panel ed . The public necess ity f or taking 
sa i d p roperty shall in nowise be inquired 
into by the circuit court, and the judg­
ment of the circuit c ourt, or judge there­
of in vacation, in said cause shall not be 
reviewed on appeal or by writ of error . 
(R. ~ . 1919 , Section 106~6 ) " 
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The underlined portion of same was held unconstituti onal 
in the ease of Barker vs . s t . Louis County 104 s. w. 3'71 f or the 
reason that the statute cast the initiative on the own~r, re­
quiring htm t o prosecute 1n twenty days for campensaticn f or 
his propert y . However , you ~tate that the owner was n~tified 
of the action af the court . The owner pursuant to Section 
7840, supra, filed his c l aim for damages in the sum of ~oo.oo. 
but an agreement was not r ached between the owner and the court. 
The latter then pursuant to t he above section "certified the 
case under Sec tion 7840 to the circuit c ourt . a 

The circuit court subsequently met , and 1n accordance with 
t he above s ection empaneled a jury of six freeholders to view 
the land ana determine t he damages . On ~ay 9 , 1 938 , they re­
t urned a verdict of ..,.--aoo. oo "as damages f or t he right of way" . 

The Morgan County court being in sess i on and heari,ng of 
the verdict , v1as of the opinion that it 11 shoul d withdraw from 
the proceedings as soon as poss1bl e 11

• On l.~ay 12, 1 938 , the 
date the award was returned in the circuit court , the county 
court being in session reques t 3d and ent e r ed an order that the 
prosecuting attorney " file a motion to abandon, withdra'W, and 
d1am1sa any interest that Morgan Cour1ty had in the right of way". 

You further s tate that the county court is ready to pay 
the coate o~ the p roceedings, but- that the attorney for the 
l andowner contends that there is no r16ht of appeal,. or writ 
of error, or right to wt 1:hdraw f1•om condemnation proceedinga. 

It is true that no provision 1s made in Sec tion 7840 f or 
dismissal, or abandonment of proeeedinss , as is provided f or 
i n Section 1342 n. s . b~o . 1929 f or certain corporations , however, 
we find no statute in this state whlch would prohibit it. 

20 c. J . Sec t i on 457, page 1077, states that: 

"In the absence of any statutory provision 
showinp a legislative intent to the contra­
r y , or of a stipulation with the landowner 
to prosecute the proceedin&s to a c ~nclusicn, 
t he condemning p~rty mAY discontinue the 
c ondemnation proceed1n s at any t ime before 
t he right of the property owner to comp~nsa­
tion or damages has beco~e co~plete . " 

Such rule ~inds support in tile cas~ of na1lroad vs . Rail-

' . 
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road 126 Mo. App. 2'72. l.c. 2'78• wherein the court sai~a 

11 The t:ene!'"al rule • in the abs ence of 
statutory 1-- rovisiuns t o the c ontre.:r·y, 
is t hat t he conuemninb ~arty may dis ­
continue ·the proceedin£s at any time 
before the right of the parties have 
become vested . The_e is not even a 
cavil a s t o the correctness of thi s rule. 
but as t o the time when the rie~ts of 
t he parties bec ome vested th~re is a 
diversity of opinion. There s'ems to 
be no denial of the right of the con­
demning party to abandon the pJ'ooeedings 
where they have not been c onfirmed or 
consummated. It ma:y do so at any time 
prior to the confirmation of the com­
missioners • report , a.fter the a.seasment 
oft he &mages has been made , and the 
award has been filed , . and either before 
the submission of the injury to the jurl, 
or after verdict and prior to judgment. 
( Se e a lso Xansa a City v. Railroad 189 
Mo . 245 . l.c . 258. 259. ) 

And i n t he case of Simpson v. Kanaaa City 111 Mo. 23'7. 
l.c. 243, 20 s . ~. 38. l . c . 40 , the court said: 

li The authorities dir ecti ng such im­
provements should have . and i n the ab­
sence of statutory prov1s1vns are ben­
erally hel d to have . discretion t o 
ac cept or r eject the property at ~e 
price fixed . ' This r ule is a necessity 
in view of the rati · nal conduct of 
affairs .' " 

Vie aasume that the "motion to abandon., withdraw $Ild dis­
miss any interest that Mor gan County had in the right of way" 
was fi l ed aft er verdict and prior to judgment so that the 
owner's right to corupensation did not become vested, and 11' 
same be the f ac ts we are of the opinion that Morgan Cc;>unty 
had the right to discontinue the condemnation proceedinge. 

You state that the county court is r eady t o pay~he costa 
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of the pr oceedings . 

I nthe case o1' ~la1•k vs • .h.dair County 7V wo . b46 , l . c . 
537, the court , in definint.i, the term "cow1ties" , sa1d c 

"count:tes are territorial eubdivisicms 
of the state and are only q uas1 corpora­
t ions created ~y t he legis l ature for 
certain public purposes . " 

In the case of ~eadow Park Land Company v . Schoo~ Dis­
trict o f Kans as City 250 s. w. 441, l . c . 446 , the Supreme 
Court ot Min. our1 , in defini ng "school d i str ict" • said z 

" School dis tricts as gras1 corRoratio~ 
are cre ated f or apecit c purpoee - -
the prcmotion of educa tion among the 
chil dren of school a ge within the dis­
trict . " 

14 c. J . Sect ion 43 , pab~ 73, s t a t es a s f oll ows: 

"Givi ng the term i ts true meaning, however, 
it may be said that public corporat ions 
are auch as are c reated by the peopl e or 
the government, state or federal , for 
political or bovernmental purposes , such 
as the united States , states , cities , 
towns , counties , s chool d is tricts and 
other munici pal or politi cal corporations 
·:t •;$> -:.. -;:- " •.:t • " 

It may thus be said t hat counties and s chool dis trict s , 
a l though refer r ed to as quasi corporations may a l so be proper­
l y termed publ1c . corporat1 ona . 

I n the case of Nauman vs . Bi g Tarkio Drainage Distri ct 
113 Yo . App . 575, l . c . 581 , 87 s. v. 1195, l . c . 1196, the suit 
wa.a one t o recover eou. a el 1'eee paid out i n a condemn•tion 
proceeding insti tuted by the Dra i nage District but a1'terwarda 
dismissed. The Kanaaa Ci ty Court of Appea l s 1n hold i ng that 
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t he Drainage District was not l i able said: 

"The s to.tute failing ta- impose any 
liabili ty in the event of abandonment. 
beyond ~ payment .2£. coats .. none can 
b8 enforced without it appears that 
the corporation has needleaaly, wrong­
tully, and vexations ly del ayed the 
proceedings, and thereby damaged the 
landowner.• 

In the above caae, there was a statute proViding f or 
the payment of costa upon abandonment of the suit . 

And in the c aae or Meadow Park Land Company va. School 
District of Kansas Cit~ 301 Mo. 688 , 257 s. w. 441, 31 A. L. R. 
343, the question was Whether the School District of lanaaa 
City, which instituted a proceedi n g to c ondemn land of' the 
appellant for school purpoaea , and after prosecuting t hat 
proceeding for several months , dismiss d it , was liable 
for attorneys fees and other attend nt expenses. 1~e court 
in denying such l iability but indicating that court coats 
woul d have to be paid , saidz 

" No statute forhi ds a school distri ct 
from dismissing. · The question of dis­
missing the proceeding to condemn a 
particular parcel of l and for a ai te 
must be determined by the members or 
the board of directors, as public offi­
cials , and as 1n the publ ic interest. 
In the absence of an,- a tatute impoaing 
liability upon the aehool district f or 
their act of discontinuance. it should 
not readily be held that the a chool 
statute (section 11~), which authori­
zes the dis tri ct to condemn a site and 
point s out article 2 of chapter l Z as 
prescribing the manner or mode ot pro­
cedure to be followed. must be c onatruecl 
as meaning that the echool diai.rict by 
discontinuing ita proceeding to c ondemn-
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incurs the s ame liability as it h as 
been hel d the private corporati ons , therein 
designated , incur by a d i scontinuance . 
-::- -:~ ,, .:· -::- * -::- .,.. -lt- * But the court could 
not have taxed these expenses , but only 
costs aga inst the school district in 
that proeeedin§, under the decision i n 
s t . Loui s vs . roe1ntz 107 l.to . ol l , 18 
s . VJ . 30 , and Section 1793 H. s . Mo . 
1919 ; * -::- ~=· * ·:. ir . " 

In th~ above case , there was also a statute for pay­
ment of the costs on the abandonment of the suit . 

The ease of Manly vs . State Highway Commi ssion 82 s. w. 
(2d) 619 was an action to cover expenses al leged to have 
been sus tained in defending a condemnation pr~ceed1ng brought 
by the State Highway ComMission against the plaintiffe in 
circuit court. The cou:rt stated the follorring rule with 
r eference to the l iabili ty of public corporatio~ upon 
abandonment of a condemnation sui t : 

"It is equally wel l settl ed that 
pl aintiffs are not entitl ed to re­
cover if the de~endant , as i t con t ends , 
is a purely public entity or corpora• 
tion . Meadow Park Land Co . vs . School 
District of Kansaa City 301 Mo . 688 , 
257 s. W. 441, 31 A. L . R. 343 . " 

In the instant case , the1~e is no statute i mposing 
liabil ::.ty for co~ts upon abandorunent of the su.it , ht~wever, 
tram the forego~g, · we are of the opinion that 1or €an County, 
being a publ ic corporation, woul d not be liable f or attor­
neya fees and other at t endant expenses lr.curred in condemna ­
tion proceedings ~ and would cnl y be l iable f or court costs 
in the d i scretion of the court .- . 

Section 7840, supra, provides in part as f ollows: 
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"The pub~ic nece•aity for taking sa14 
propert,- ahall 1n nowiae be inquired into 
by the circuit eaurt. and the judgme:nt 
of the circuit court or judge thereof . 
in vacation. in said cause ahall not 
be reviewed on appeal or by wr1 t 
or error." 

}rom a casual r 0ading of the above section. it would ' 
aeem to indicate that »organ County would have no rigqt 
to appeal the judgment of th~ eourt, inasmuch aa appe'tla 
are whol.ly statutory , and thel:·e ean be no appeal unleas 
the statute authorizes it. Thus , in the case of Buss~ere'a 
Administrator vs . Sayman 257 Mo. 303 , l.c. 308~ the c<lurt 
said&. 

"It is a minor·pre.mise to the discussion 
that ap,pea.ls are wholly creatures o£ the 
statute, and that tb11 right of appeal 
doea not exi~t where expreal!ly given. , 
'l'his ia f\Uldamental# oP i f net fundament• 
al, well ae·ttled." · (Citing caaea) 

There is . however, a rule of atatutor¥ conatruct~on 
which atate a that "laws are puaed in a spirit or jua;i.ce and 
for the public welfare anq should so be interpreted 1 
possible or to f'urther these enda and a'Void g1't1ng th m an 
unwarranted eff'ect .• " Bowera vs. lU.ssouri Mutual Aaaoc~ation 
62 s. w. (2d) 1058, l.c. 1063. 

And another rule that the purpose of ~tat~tory con­
atructiofl 1s to determine the leg1alative in~ent,. Gen~on v. 
Dwight Chapin & Co.,, 37 s. w. (2d) 486• 225 Mo. App. ~66 . · 

The legislative intent of Sectio-p 7840, aupra.., pllo­
h1biting a review on appeal or writ of error f~om a j~g­
ment of the court was evidently intended to go aa to 
the question o~ public necessity for taking tbe propezt­
ty and tp the amount awarded as damages. 
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I t should not be interpreted to pr·ohibit n review of the 
court ' s action in f ail in£~ t o susta in a motion f or dismissal 
by the county before the rights o1' the prope rty owne21' vested . 
To hold otherwise would be t o defeat the ends of justice and 
public •elf are whieh give s a quasi public corporation the 
right t1> d etermine whether it is 'Ti se to expend the tax• 
payer' s money for a right of way. 

You state , however. that a l though the verdict was ren• 
dered on May 12th , you di d not fi~e your motion for new 
trial until December 7th, s ame being overruled when !t wu 
argued at a later ter-m, viz ., J anuary 9, 1939 . · 

Section 1005 R. S. Mo . 1929 provides when . otions toT 
new t r ial and in arrest of judgment may be filed: 

. 
'' Al l moti ons f or new trials and in 
ar·re s t o f jud911ent shall be made within 
four days after _ he trie.~, if the term 
shall so long continue ; and if not , 
t hen before the end of the term.a 

It i s to be noted t ha t the rule i s the same in motions 
in arrest of judgment as in motions for new t rial . 

In the case of Schwettman vs . Sander 7 s . w. (2d) 301* 
a verdi ct was returned on S~ptember 22nd and on October 8th, 
within term time the court e nt ered its judgp1ent . Thereafter, 
at the e rume term. on October 12th, &nd withi n four daya a£t e r 
r endition of judgment , defendant f iled a motion in arrest of 
judgment which wa s overruled and the defendant appealed. T.ne 
court in hol ding that Section 1456 n. s. Mo . 1919 (now Sec­
tion 1005 R .. s . Mo . 1929) rf~quired the motion i n arrest ot 
judgment to be f iled within four days af t e r trial and not t our 
days after judgment sa id: 

'
1Hespondent (pl aintiff ) has f iled a 

motion to dismiss the appeal . The 
gr ound r e lied upon in support of the 
moti on to di gmiss this appeal is t hat, 
under section 1456, Revised St atutes 
of Missou r i 1919, a ll mot i cna for new 
trial s o.nd i n ar rest of judc::...;ment shall 
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be made within 4 dt.ys af'ter the t ria l , 
i f the t erm shall so l onE conti nue .. 
and i f not , then before t he end of the 
te1~; and that , since the record d is• 
closes that the motion in arrest of 
juden1ent 1'1 led by the defendant was n ot 
11led Yr :. t l... in ~ dt1ys a t•ter the tri al , the 
triul court pr operly overruled • am.e . 

'lb e polnt t(lat aefendant ' s motion in 
arrest was nut filed i n time is wel l 
t c.kcn, sin( e i t h as be ~ n he l d ::a."Cpeatedly 
t hat section 1456 of the sta t ute is ma."l­
datory, and where a motion for n~~ trial · 
or a motion i n ar~est of j u1r,ment is 
f~.led af t er the time all0wed , the s3.Jlle 
will not be considered by the court . 
Secti on 1456 , hev1seu St a tutes of Mis­
souri 1919; State ex rel. Waggoner v . 
~ichtman, 184 _r: o . App. 225 , 168 s . d . 
367 ; · axt on National Bank v . Bennett , 
l 3L ?~to . 494 , 40 f: . · 1. 97 . Le f endant ' a 
moti on in arr e s t of j udgment , havi ng been 
fi l ed out of ttme . amount ed to no more 
than a suggestion to the c ourt t hat it 
s h oul d s et as ide -t·he judgment of 1 t s 
own motion durin€' the jud~ent term. 
State ex rel . Conant v . Trimbl e , 321 
t:o . 128 , loc . cit . 144 , 277 c . L. 916, 
a most compr ehens ive opinion i n which o.n 
exhaustive r eview o:f t he many cases 
germane to the question i~ to be found . " 

In the instunt ease , your moti on f or new trial was not 
f i led within four days aft er tri a l and hence it was , !n our 
opinion, properly over r uled . 

Y:ou inquire \"lhe-cher you 11 s houl u attempt to 1 •ave an order 
0. gr ant i ng the t:~.ppeal n:ade hy the cir· cuit court as an order nun 

pro tunc f'rom the wri ting i n the record , t hen ap ~eal to the 
Supreme Cov.rt ; or if I fa~ 1 in that , apPl y for a Y'ri t of err or 
to bring up what I contend to be an invalid j 1t"lf'J:Tient. a~ainst 
Mor gan County for ~~soo . oo . " 

Section 1020 h . s . t.o . 1929 provldes on l'th'.lt condi t i one 
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appeal s may be a l lowed : 

" No such appeal ahall be al l owed unl ess : 
!'irst , it be made durin{" t he term at 
which t he judnMent or decision appea l ed 
f r om was rendered ; and, second, the 
appellant or h is agent sh all, dur ing 
the same t erm, f ile i n the court h is 
affidavit, stating that sueh appeal 
18 not made f or vexation or delay, but 
because the aff iant believes t hat the · 
appel lant is aggrieved by the judgment 
or decision of the court." 

Section 2003, h . s . f!o. 1929 provides the t ime f or 
hol ding court in the judicial circuits of t he state a a followaa 

"In the judicial circui t s of tl:is state 
t he c ourt s shall be hel d a t the herein­
after designated places and at the time 
hereinai'ter named i n each of the several 
c ounties r e s pectively in each ye ar . ". 

Section 2u17 1, . :::, . l•10 . 1~29 I·elates -co the .fourteenth 
judicial circuit which i ncludos the county of organ : 

u ~~- -1:- * in t he co1mty of L!or gan , on t he 
sec ' nd Ponr' e.y in J anuar y, the f ourth 
Honday i n April , and the second ltonday 
i n Sept ~ mber . u 

Inasmuch as the verdict of the court was rendered in the 
April term and the affidavit and applicat i on of appeal was filed 
out of term. viz •• January term of the court, we are of t he 
opinion that by virtue of Section 1020 R. s . Mo. 1929• Morgan 
County has l ost its right t o appeal from th~ j udgment of the 
circuit court . 

As to the question of whether you should get an order nun 
pro tunc from the writing in the record. we fai l to see how same 
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woul u be of any a id. 

In the ca se of Neil v s . Tubb, 241 .a..o . 666, 1 . c . 679 • the 
court saidt 

"YJhen a court a t a former term has 
made an order or r endered a j udgment 
which should have been then entered 
on t he record but YI9.S not. it may be 
entered at a subsequent term as now 
for then. provided the court bas a 
sufficient memorandum of its own to 
show that the order or judgment had 
actually been made at the former term; 
bu t when entered it is not the order 
or judgment now made but that which 
wa s t hen JMde . " 

£he order or judgment of the court would be as of the 
date J, ade, but inasmuch as the appeal would still have been 
f iled at a sub se quent t erm. we are of the opinion that no 
appeal i s allo~able. 

CONCLU..>ION 

From t he foregoing , vre are of the .opinion tba t i f the 
, facts di scl ose that you f iled t he "motion to abandon. witn­

draw and dismis s any interest that lttorgan County bad in the 
right- of- way." after verdict and prior to judgment so that 
the owners right to compensation did not became vested, then 
the judgment rendered would be of no f orce and effect. · How­
ever . since you failed to file your motion for new trial 
w1 thin f our days aft er trial and to appeal f'rom the court' a 
action during t he t er m at which the judgment appealed from 
was rendered• no right to appeal from sai d j udgment would lie 
and hence . · organ County bas lost its right to appeal from the 
judgment of the circuit court. 

Resp~ctfully submitted, 

Al- l:'ROV .uD: 
AX .. A J .:>ERluAN 

Assistant - ttorney- General 

J. b! . 11.hYLOH 
(Ac ting ) Attorney- General 
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