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SHERIFF: A sheriff may serve warrant 
issued on a misdemeanor out 
of the Circuit Court i n any 
other county in t. he .::>,_ate . 

Janl;lary 12. 1939 

FI LED 

Honorable G. Logan Marr 
Prosecuting Attorney 
Jlorgan County 
Versailles, Missouri 

51 
Dear S1r t 

We have your l etter requesting an opinion 
from t lu s Department, which r eads as follows: 

"Suppose t hat I f ile direct i n 
t he c i rcuit court of my county. an 
information on a misde~eanor. I 
would do t hia by virtue of the author­
ity vested in me by sections 3501 and 
3502 of t he 1929 statutes. Suppose 
the defendant resi de3 i n somo othor 
county, other t han t his aounty of 
Morgan. Could t he circuit clerk , as 
clerk of t he crimi nal court iasue a 
warrant for t he apprehension of the 
de fendant that could be served by 
t he sheriff of Morgan County , '~o, 
said warrant being issued to t he 
sher iff of Morgan County Mo . ? 

"It ia my contention that t he clerk 
ot t he circuit court of Horgan Count y , 
no._ by virtue of t h e law tbat the circui t 
court has concurrent jurisdiction of any 
misdemeanor case, a cri minal case in 
which I as prosecuting attorney would f ile 
direct in the circui t court, and the 
circuit clerk would have jurisdiction 
to 1aaue a warrant to apprehend the def­
endant. said warrant issued to the sheriff 
of !.forgan County, uo. and without any fur­
t her certification , and could be se rved 
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by t he Morgan County sheriff on 
t he de fe ndant in any county in 
t he state of . :is souri . 

1/12/ 39 

"The cl erk of t he circuit cour t 
has in his office t hree bl a.nks , 
copies of which I have i ncl uded, which 
apply to t he apprehending o.f defendants 
i n cr~inal cases , on i nformation fi l ed 
1n the circuit court . You will see 
where I have underlined i n pencil t he 
clause , " ....... be f ound in your county 
••••• " The circu:t clerk contends that 
t his cl ause keeps h im from issuing a 
warrant to the she~·if!' of Morgan County • 
Mo • where the de .fe .. dant to be a rrested 
l ive s outside of Mor gan co~~ty. 

"rly further conten tion is that t hese 
forms a re irregul ar and t r:c cl ause is 
mere surpl usage , and t he said f orm was 
probably compil ed b.y some printi ng 
house ~ and t he sheriff of thi s county 
shoul d be abl e t o apprehend and arl'est 
the defendant on such a warrant , any 
where in t he stat e of Uissouri . 

"~J.hy sh ould not t his clause read, 
•wherever he be found . • Iq fact I am 
i ncluding w1 th this request for an 
opinion the warran t used by the j ustices 
of t he peaces in this c ounty in crimi­
nal cases , which has j ust this clause. 

"I advis ed t he c i rcui t clerk that 
he was further guided by sections 3511, 
and 3568. By sec . 3568, it seems to me 
to give explicit authority that th~ 
warrant be i ssued to our local sheriff t o 
be served by him on the defendant in any 
county in the sta te . Tha circuit clerk con­
tends . that sec 3568 appl ies only to the 
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law appl~cable t o 1nd~ctments be­
cause a.rt 8 is headed and does deal 
w1 th indictment in criminal cases by 
a grand jury. 

" If' you will l!ltrike out t he parts 
of &DJ of t hese forms and ad9 to i f 
neceaa&Py any f'orm for a general 
capi as warrant; I will have some 
printed for t he circuit cle-rk to use _. 
and keep down t hi s contusion 1n having 
warrants issued wher e t he defendant 
doea not happen to love 1n Morgan 
County. Mo. 

respectfully submitted• 

G. Logan M~r" 
/ 

Seetion 3501 R .. s .. Mo. • 19·29, reada as 
f'oll.olraa 

~xeept a s otherwise provided 
by law. t hs circuit courts 8ball 
have exclusive or1g1r- l jurisdiction 
in all cases of .felony • and con­
eurrent original jurisdiction with 
and appell.at• jurisdiction from 
juet1·ees of t he peace a nd police 
courts of towns a nd e1t 1ea in all 
cases of misdemeanor." 

Section 3502 R. s. Mo •• 1929 , partly 
reads as f'oll.ow.a: 

"All telonles ahal~ be prosecuted 
by indictments or i nformation, except 
in cases arising in t he lan~ or naval 
forcea~ or in the militia when 1n 
a ctual servi ce in time of war or public · 
dangerJ and all misdemeanors a)lall be 

\ 
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proaecuted by indictment or by in­
formation i n the court~ having 
jurisdiction thereof~ * ~ *" 

1/12/39 

It will be noticed by Sec. 3501 t hat cir­
cuit ~ourta have orig inal jurisdiction with the 
justice courta 1n regard to the trial of misde­
meanors . 

Section 3504 R. s. Mo., 1929 reads as 
f ollows: 

" Inf ormations may be t iled by 
t he prosecuting attorney as informant 

. during term time, or with t he clerk 
in vacation, of t he court having 
jurisdiction of t he of.f'eruse specified 
therein. All i nformations shall be 
signed ~y the prosecuting attorney 
and be verified by his oath or by t he 
oath of some person competent to test i ­
fy as a witness in t he case , or be 
support ed by the affi davit of suCh 
person, which shall be filed w1 th the 
information; t he verification by the 
prosecuting attorney may be upon in­
tormation and belief. The name a of 
the witneasea f or the prosecution 
must be indorsed on the i nformation, 
1n like maiU'l8r and subject t o the 
same reatrict1ona as requir ed in case 
of i ndictments." 

Under t hia section t he prosecuting attorney may 
f1 e direct in t he circui t court an i nformation 
chargi ng a misdemeanor . 

Section 3509 R. s. Uo.~ 1929 reatla as 
f ollows, 

"The trial and all proceedi ngs 
upon any information f iled in a court 
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of record sha1l oe governed by 
t he law and practice applicable 
to trials upon i ndictments 1n 
said court. • 

It will be noticed by section 3509 that t he proced­
ure i n the trial of infor mations is the same a s 
procedure in the trial o f indictments . 

Section 3568 R. s. uo., 1929 r eads aa 
follows ~ 

"The warrant shall issue to the 
sheriff of t he county where the in­
dictment or i nformation is f iled, 
unless t he prosecuting attorney 
directs it to be issued to some other 
county; warrants may be issued to dif­
f erent counties at the same ttme . 
The sher iff must execute the warrant 
and subpoenas 1mmed.1ately arter re­
ceiving t hem. • 

By virtue of section 3509,supr a,th e law aa set out 
in section 3568, supra, which is under article a. 
chapter 29 , and refers to procedure under indict­
menta , t he same proce dure can be u~ed on t he trial 
of a case under an information. 

Section 3469 R. s. Mo. , 1929 rea ds a s 
i'ollows : 

"Warrants issued by any ju dge 
of tbe supreme or c ircuit or criminal 
court of any county may be executed 
in any part of t h i s stateJ and warrant s 
issued by any other magistrate may be 
e~cuted in any part of' t he county with­
in wh ich he is such officer.~ and not 
elsewhere , unlesa indorsed in t he manner 
directed i n the next section." -
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Under t his section warrants issued by a court of 
record may be executed Ln any part of t he state, 
prQv1~ing t he procedure, as set out in Section 
3470 R. s. ·o . , 1929 is f ollowed. 

Under section 3470 H. s. Mo •• 1929 the 
main procedure is to have the warrant properly 
endorsed and a ce-rtif icate attached by the seal 
of the court showing that t he off icer iaauinS 
the warrant was fully authorized to do the same . 

That a sheriff may serve a warrant in 
any county of the state as set out in section 
3568, aupra, was fully upheld in the case of State 
ex rel Billings, Prosecuting Attorney v . Rudolph, 
Warden of State Penitentiary. 17 S (2d) 932, par. 
7 , where the court said: 

"While not ruli ng t he question. 
some observat i ons on t he aut horit y 
of circuit courts to issue wri ts 
of habeas corp~ ad prosequendum 
will not be amiss. If a circui t 
court issued such a writ. no question 
o f confl i cting or territorial juri s­
diction woul d be i nvolved. The \~it 
is equi valent to a warrant for an ar­
rest . It shoul d be executed aa war­
rants are executed. Sections 3909, 
3911, and 3814, R. s. 1919. Our 
courts have power to issue all 
warrants whi ch may be necessary in 
the exe~cise of their respective 
Jurisdictions . Section 23~1, R. S. 
1919. 

'' In Ex parte Marmaduke, 91 Mo. 
228 , loc. cit . 251, • s. w. 91, 99 
( 60 Am. Rep. 250), it is said& 

' Independent of any such 
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statute (Rev. s t .. 19).9, sec •. 234l. ), 
courts , having been oreated for the 
purpose of administering public 
justice, have , in consequence of 
t heir be ing courts , t he i nherent 
right to effectuate their juris­
diction by a11 process necessary 
for t hat purpose . * * ~ The rule 
being. that , whenever power of 
jurisdietion is conferred, every­
t hing necessary to make either 
effectual is ~plied. 1 Kent . Com. 
463, and cas . cit.• 

"In re ~dward Talbot , 8 Ohio 
Dec. 744. loc . cit. 747 , it is said: 

' A court acquires Jurisdiction 
by i~s own process . If the process 
of the court be executed upon ~he 
person or thing concerning which 
t he court are to pronounce judgment , 
jurisdiction is acquir ed . The writ 
draws the person or t hing within the 
power of t he court ; t he court , once 
having by it~ process acquired the 
right to ad j udicate upon a person 
or thing, it has what is called juris­
diction. This power of jurisdiction_ 
~" * ~ is t he objoot of proeeas.' 

"In Commonwealth v. Ross , 13 Pa. 
Diet. R. 493, it is held that a dis­
t rict · court has authority to issue 
such a writ to cause a defendant 
who is confined in the pentt entiary 
outside o f the .territorial juris­
di ction o! the court to be brout,ht 
befor e it for trial on an indictment 
for fe lony. 

"In Ex parte Marmaduke, supra, the 
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st . Louis c riminal court issued a 
writ of habeas corpus ad test1f1cadum, 
w~ch was servtd in Cole county on the 
war den of t he penitentiary . The au t hori­
ty of that court to issue t h e wr it was 
not questioned. 

·~t follo~s t h e warden of t he penit en­
tiary is ordered to deliver Henry Stocks 
to t he sheri~f of Dunklin county~ to be 
t aken t her e for trial on said indictments . 
It is further ordered t hat said sheriff 
re turn Henry St ocks to the penitentiary 
on the termi nati on of said trials." 

CO~OLUSION. 

In view of t he above authoritie s 1t is 
t he opi n i on of t his Department t hat the clerk of 
t he circuit court of 1~organ County, Mis sour·1, 
may isaue a warrant in a mi&demeanor case ou t of 
t he cir~it court and direot~d to the sheriff of 
Morgan County , who may serve the warrant in any 
county i n the state . 

I t is alfY.) furt her t he opinion o.f t h i s 
Department that t he three blanks enclosed, which 
are warrants on i n£orrnations f i led in t he c i rcuit 
court. may be issued by s triking out the clause , 
" be found i n your county" , 

It is further t he opinion of t his 
Department that section 3568, supra , appli es 
also t .o t he procedure of trial under a n i nform­
ation ae well as under indict ments, notwithstand­
i ng t he f a c t t hat article 8 is headed and deals 
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\'lith 1nd1o.tmenta 1n criminal. oases by a grand jury. 

Reapect£ully submitted, 

W. J . BUhKE 
Assi stant Attorney Gener al 

APPROVED l 

J . E. Tl'YLOR 
(Acting} Attorney General 

WJB1RW 


