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CREDIT UNIUNS: Cannot engage in general banking business.

August 1, 1939

{5
Hon, Hussell kaloney F' L E D
Commissioner of Securitles _ [
Secretary of State's Office
Jefferson City, lissourl b

Dear Sir:

Vie are in receipt of your letter of July 13, 1939,
whieh reasds as follows:

"Several Credit Unions in the State

of Missouri which includes the

Green City Credit Union have according
to reports by our Examiners been pur-
suing the following practices.

"1, Deposit funds and withdrawing
with en order (similar to a check,)
These deposits and withdrawals are

made in such a manner as to indicate
that the intention of the depositer

was not to buy shares in the credit
union, nor do the withdrawals indicate
a withdrawal of the shares or borrowing.

"2, Drafts are issued to persons who
have made deposits, as well as persons
who heve not made deposits,

"3. Fees are charged for the issuance
of checks or orders, and drafts.

"4, The method of depositing and with-
drawing as well as the issuance of
drafts indicate that the intention is to
do a banking business.

"This department would appreciate your ad=-
vice as to the legality of the actions of
these credit unions,"
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Ve understiand from the above letter and also from
enother communication from you that the Green City Credit
Union is engaging in a banking business by keeping money
on deposit subject t~ check, or at least checks or instru-
ments similar to checks, and fulfilling the same purpose,
are being written by so-called depositors and are being
honored and paid by the credit union upon presentation;
that such banking business is carried on in a variety of
other ways through the use of drafts issued by persons who
have made deposits in such credit union, as well as to per-
sons who have not made deposits; that regular fees are
charged for the i1ssuance of checks, orders or drafts and
for thp cashing of chockl issued by the so-called depositors,

The laws gove
credit' unions are found
Missouri, 1929, Sections

the formation and operation of
Artiele 15, Chapter 32, R.S,
079 to 5099, inclusive,

Section 5079 provides that any seven persons, res-
idents of the State of liissouri, may apply to the Commis~
sioner of Securities in the Office of the Secretary of
Stet e for permission to organize a credit union by signing
and acknowledging in duplicate a certificate of organiza-
tion and entering into articles of agreememt, Further,
that a copy of the by=laws shall be submitted to the Com=
missioner of Securities at the same time which, among
other things, shall contain information as to the following:

"The conditions under which shares
mey be issued, transferred and withe
drawn, loans made and ropaid. and
the funds othnrwilo invested,"

Section 5082 givoa the powers of credit unions,
This section reads as follows:

"A credit union shall have the fol=-
lowing powers:

"(1) It may receive the savings of
1ta nembers in payment for shares.

"(2) It may make loans to members,
through the credit committee and on
deposit in the way and manner herein=-
after provided.,
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"(3) It may invest, through its board
of directors, in the bonds of the United
States, or of any state thereof or of
any municipality, the bonds of whiech
municipality are legel investments for
savings banks in the state of lissouri,
It may deposit its funds in savings
banks, state banks, trust companies and
national banks, The funds of the credit
unions shall be used first, however, for
loans to members in the way and manner
hereinafter provided and preference
shaell be given to the smaller loan in
the event the avallable funds do not
permit a2ll loans which have gassed the
credit committee to be made,

Section 5083 pertaining to the membership, pro-
vides as follows:

"The membership shall consist of the
organizers and such persons, socleties,
assoclations, copartnerships and cor-
porations as have been duly elected to
membership and have subscribed to one
or more shares and have paid for the
same in the whole or in part, with
the entrance fee as required by the by~
laws, and have complied with suech other
requirements as the certificate of or-
ganization may contain., Credit union
organizations shall be limited to

8 (of both large and small member=
ship) having a common bond of occupa-
tion or association or to groupe re-
siding within a well defined neighbor-
hood, community or rural district.”

Section 5087 provides that the Board of Directors
shall have the duty, unless the same be specifically re-
served to the members, to

"(1) To act upon all applications
for membership and on the exclusion
of members,
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"(2) To determine, from time to
time, rates of interest which shall
be charged on loans,

"(4) To fix the maximum number of
shares wiich may be held by the max~-
imum amount wiich may be loaned to
any one member; to declare dividends
and r:cmmd amendments to the by~
laws,

As to the making of loans, Section 5088 provides:

"The credit committee shall approve
every loan or advance made by the
credlit union to members. Every appll-
cation for a loan shall be in writing,
on & form prepared by the board of
directors, and shall state the purpose
for which the loan is desired and the
security, if any, offered. Security
must be taken for any loan in excess
of fifty dollars; endorsement of a
note or assigmment of shares in any
credit union shall be deemed security
in the meaning of this section. No
loan shall be made unless it has re-
ceived the unanimous approval of the
members of the committee present when
the loan was considered, which number
shall constitute at least a majority
of the cormittee, nor if any member
of the committee shall disapprove
thereof,"

As to what the capltal and reserve funds of a
credit union shall consist of, Section 5090 provides:

"The capital of a credit union shall con-
sist of the payments that have been mede
to' 1t by the several members thereof on
shares, A credit union shall have a
lien on the shares of any member and on
the dividends payable thereon for, snd

to the extent of any loan made to him
ﬁ 2:‘ eny dues and fines payeble by
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Section 5092 provides as follows:

"A credit union may lend to its mem=
bers at reasonable rates of interest,
which shall not exceed one per cent a
month on unpaid balances or invest
the funds accumilated as herein pro=-
vided,"

Section 5093 provides as follows:

A eredit union shall have the power
to borrow from any source, but the
total of sueh borrowing shall at no
time exceed twenty-five per cent of
the capital, surplus and reserve
fund of the borrowing credit union."

As to loans, Section 5094 provides:

A credit union may loan to its mem=-
bers, as herein provided, for such
purposes and upon such securlty as
the by-laws may provide and the
credit committee shall approve ex=-
cept that no unsecured loan shall
be made in excess of fifty dollars
and no secured loan shall be made
in excess of one thousand dollsrs,”

Therefore, it seems clear that a credit union can
take into its mewbership only such persons, socleties,
associations, co-partnerships and corporations "as have
been duly elected to membership and have subscribed to one
or more shares and have pald for the same in whole or in
part"; that loans can only be made to "members" when ap-
proved by the credit committee; that the only method a
credit union has of receiving funds is through payments
made by members for shares of stock other than such funds
that might be borrowed as provided in Section 5003, Ve
find no statute which provides that a credit union might
receive money by way of a general or special deposit and
pay it out on demand on the cheeck or other simllar device
of the depositor in such a way as to thereby eatablish the
relation of debtor and creditor between such company and
the depositor, Furthermore, it appears to be clear that
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no corporation organized under the laws of this state,
except the bank, has suthority to recelve or keep
moneys on genersl or speclal deposit end pay the same
-out on ehecks on the bank,

In the case of State ex inf, Crow, Attorney
General, ve. Lincoln Trust Company, 144 Mo, 562, the
Attorney General proceeded by quo warranto against the
defendant trust company because the defendant, a trust
company only, was maintaining checking asccounts and was
doing a banking business, although not chartered to do
s0¢ The court sald at l.c. 585:

"Butf the question here jis, are trust
comppnies authorized by statute to
recellve money on genergl deposit, and
it out on check at 'sight or on
demand? If they have any such powers
it must be found in the statute, for
they possess only such express powers
as are conferred upon them thereby,
and such as are necessarily implied
from the language used, In Matthews
ve. Skinker, 62 Mo, 329, it was said:
'Corporations have only such powers as
are especlally given by theilr charters,
or are necessary to carry into effect
some specified power., St, Louis v,
Enasell, 9 Mo, 5073 Blair v, Perpetual
Ina, Co., 10 Mo, 5593 Ruggles v.
Collier, 43 Mo, 3563, They must act
strictly within the scope of the powers
conferred on them by the act calling
them into being; and where a grant of
power from the legislature 1s relied on,
the mode prescribed in that grant for
doing any particular thing must be pur-
sued according to the law creating them,
Railroad v. larion Co., 36 lio, 294, The
distinction between natural persons and
corporations-is, that while the former
may make any contraet not prohibited by
law or not against public poliecy, the
latter can exercise no powers not ex-
pressly conferred on them by their
charters.' DBank v, Young, 37 Meo. 398,
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¥hile the Matthews case was subse~
quently overruled by the Supreme

Court of the United States (98 U.S.
621) in some respects, its soundness
us to the powers of corporations under
their charters was not doubted nor has
it ever been called in question,

"The only words in the statute which
have any tendency whatever to sustain
respondents' position, are those in the
first clause of said section 4 whiech
euthorize trust companies to receive
moneys and 'to allow such interest
thereon as may be agreed, not exceeding
the legal rate,' and those in the fifth
clause which authorize them 'generally
to have and exercise such powers as are
usually had and exercised by trust com-
panies,' It is quite clear that no ex-
press power is conferred upon trust
companies by sald section to receive
moneys by way of general deposait, nor
can any such power be implied from

the language quoted from that section,
Implied powers must result from the
charter by necessary implicetion, re-
gard being had for the object and pure
pose of the corporation. And 1f there
be any uncertainty or doubt as to the
terms of the charter they must be re-
solved in favor of the publie, In
Minturn v. Larue, 23 How, 435, the
court said: 'It i1s a well settled

rule of construction of grants by the
legislature to corporations, whether
publiec or private, that only sueh
powers and rights can be exercised
under them as are clearly comprehended
within the words of the act or derived
therefrom by necessary implication,
regard being had to the objects of the
grent. Any ambiguity or doubt arising
out of the terms used by the legisla-
ture, must be resolved in favor of the
publie. This principle has been so
often applied in the construction of
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corporate powers that we need not

stop to refer to authorities,' Carroll
v, Campbell, 108 Mo, 5593 Charles River
Bridge v, “arren Bridge, 11 Pet, 420;
Mills v. St, Clair Co,, 8 How, 569,
There is nothing in the words used that
would justify their extension by im-
plication in favor of the respondents
beyond the natursl and obvious meaning
of the words employed, and these do
not support the right asserted, The
fact that respondents are incorporated
as trust companies seems to be incon-
sistent with the relation of that of
debtor and creditor, and in favor of
the relation of trustee and cestul que
trust,

"Moreover, the powers conferred upon
respondents are expressly enumerated,
which implies the exclusion of all
others not enumerated, In Thomas v.
Railroed, 101 U,S, 71, the court ob=
served: '"We take the general doctrine
to be in this country, though there

may be exceptional cases and some su-
thorities to the contrary, that the
powers of corporations orgaplzed under
legislative statutes are such and such
only as those statutes confer, Con=-
ceding the rule applicable to all
statutes, that what is fairly implied

is as much granted as what 1s expressed,
it remains that the charter of a corpor-
ation is the measure of its powers, and
that the enumeration of these powers im-
plies the exclusion of all others,'

"It can not be implied from the fact
that trust companies have the power to
recelve moneys and to allow such inter-
est thereon as may be agreed not ex-
ceeding the legal rate, that they have
the power to receive moneys on general
deposit, and pay it out on demand,

They cen go no further than the statute
expressly permits, The clause under
consideration grants the right to accept
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money and allow interest upon the same,
This necessarily authoriges them to
create the relation of debtor and
creditor as to funds so deposited, but
only to that extent,; If they can re-
celve money and agree to pay interest
thereon, this money may be payable on
demand, as well as at such times as
may be fixed by agreement, and upon
checks or written orders or otherwise
as may be most convenient, This is as
far as they can go. They have no au-
thority to operate a general deposit
account and receive money in any sums
whatever upon which no interest is
fallowed'snd pay out such funds upon
the depositor's checks, It 1s enough
to say that the legislature has not
given such power.

* 3 s I a* 3% w* " W *

"In Reilroad v. Canal Comm'rs, 21 Pa,
St, 9, it was sald by Black, C.J,:
'But corporate powers can never be
created by implicetion nor extended
by construction, No privilege is
granted unless it be expressed in
plain and unequivocal words, testi-
fying the intention of the legislature
in e manner too plain to be misunder-
stood, Vhen the State means to clothe
a corporate body with a portion of her
own sovereignty, and to disarm herself
to that extent of the powers which be~
long to her, it is so easy to say so
that we will never believe it to be
meant when it is not sald; and words
of equivocal import sre so easily in-
serted by mistake or fraud, that every
consideration of justice and poliey
requires that they should be treated
as nugatory, when they do find their
way in the enactments of the legls~-
lature., In the construction of a
charter, to be in doubt is to be re-
solved; and every resolution which
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springs from doubt is against the
corporation,'

"Section 7, article XII, of the Con=
stitution of this State, provides
that: 'No corporation shall cngugo in
business, other than that expressly
authorized in its charter or the law
under which it may have been or here-
after may be organized,' etc, See,
elso, People ex rel, v, Father Matthew
Society, 41 Mich, 67, By section 26,
article XII, of our Constitution under
the title, 'Act creating banks, to be
submitted to the people,' it is pro=-
vided that: 'No act of the General
Assembly authorizing or ereating cor-
porations or associations with bank-
ing powers (except banks of deposit

or discount) nor eamendments thereto,
shall go into effect, or in eny manner
be enforced, unless the same shall be
submitted to a vote of the qualified
voters of the State, at the general
election next succeeding the passage
of the same, and be approved by a
majority of the votes cast at such
election.,' The manifest purpose of
this latter constitutional provision
was to prevent the incorporation of
banks of issue even with the sanction
of the leglslature, without such an
act being first submitted to the

people and approved by them,

*  W# * * * * * * *

"It thus seems clear that no corpora=
tion other than a bank organized sc~
cording to the laws of this State has
the power to receive moneys on general
deposit and pay them out on demsnd, on
check or otherwise,"
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CONCLUSION.

It 1s, therefore, our conclusion that the CGreen
City Credit Union, in carrying on the banking practices
you mention, are exercising powers in excess of those
granted, and in violation of the provisions of Article
15, Chapter 32, R.,S5, Missouri, 1929, governing such as=-
socliations, This act provides definitely the way, and the
only way, in which funds can be given to members, and to
members only - that is, through the unanimous approval of
the credit committee. From what you say as to the method
by which funds are being disbursed, the statutory proceeding
is not being followed, In this comnection you have also
asked what procedure you should follow. We can only sug-
gest that you follow the provisions of Section 5084, which
reads in part as follows:

"Credit unions shall be subjeet to the
exclusive supervision of the commissioner
of securities and shall make a report of
condition to him at least semi~anmually,
on blank forms to be supplied by said
commissioner in Januery and July of each
year, notice of which reports shall be
sent out by said conmissioner, # # #
T T T I " T S T
If it appears to sald commissioner of se-
curities that a credit union has violated
any of the provisions of this article he
may, by an order made over his official
seal, after hearing or an opportunity for
2 hearing has been given s -fd credit
union, direct said credit union to dis-
continue its illegal methods and practices.
If a credit union is insolvent or has,
within a reasonable time, falled to com-
ply with any order mailed to the last ad=-
dress filed by seid credit union with
sald conmissioner of securities he shall
immediately, or within a reasonable time
thereafter, take possession of the busi~-
ness and property of the credit union |
and retain possession until such time as
he may permit 1t to resume business or
its affairs are finally liguidated,”
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After you have directed the credit union to dis=-
continue such practices snd it fails or refuses to com-
ply therewith your only eliternative is to take possession
of its business and property and retain such pessession
until such time as, in your opinion, the matters com=
plained of are fully rectified,

" Respectfully submitted,

J.F, ALLEBACH
Assistant Attorney General

APPROVED By:

(Acting) Attorney Ceneral

JFA:VAC



