
-

-·-

. \ ~ ---
CREDIT illliv~S : Cannot engage in general banking business . 

August 1 , 1939 

Hon. Russell Maloney 
Commissioner of Securities 
Secretary or State's Office 
Jefferson City, Uiasouri 

Dear Sirs 

We are 1n receipt or your letter of July 13, 19~9, 
which reads as follows: 

"Several Credit Unions in the State 
of JsU.ssouri which includes the 
Green City Credit Union have according 
to report s by our Examiners been pur­
suing the following practices. 

111 . Depos1t1ns funds and withdrawing 
with an order ( a1m1lar to a cheek~ ) 
These d~poa1ts and withdrawals are 
made 1n such a manner as to indicate 
that the intention of the depositer 
was not to buy shares 1n the credit 
union, nor do the withdrawals indicate 
a withdrawal of the shares or borrowing. 
112 . Drafts are issued to persons who 
have made deposita , as well as persona 
who have not made d~poaita. 

"3. Feeo are cbarged for t he issuance 
of cheeks or orders, and drafts . 

"4. The method of depositing and with­
drawing as well aa the issuance of 
drafts indicate that the intention is to 
do a banking bua1neas . 

"This department would appreciate your ad­
vice as to the legality of the actions or 
these credit unions . " 

·-
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ne underst and .from t he above letter and also from 
another communicat i on from you that the Green City Credit 
Union is engaging 1n a banking business by ke~ping money 
on deposit subject t0 cheek, or at lea•t checka or instru­
ments tlimilar to checks, and fulfilling the sam~ purpose, 
are being written by so-called depositor• and are be1ng 
honored and paid by the credit union upon presentation; 
tbat such banking business is carried on 1n a variety of 
other ways through t he use of dra.fts issued by persons who 
have made deposits in such credit union, as well as to per­
sons who have not made depositsJ that regular fees are 
charged for t he issuance of checks, orders or drafts and 
for t~ caShing of check; issued by the so-called depositors . 

I The l~ws gove:j t he formation and operation of 
credit union. are found Article 15, Chapter 32, R. s . 
Missouri• 1929, Sections 5079 to 5099, inclusive. 

Section 5079 provides that any seven persona, res­
idents of the State of · ~assour11 may apply to the Co~•­
s1oner of Secur1tiea in the Office of t he Secretary o~ 
State f or permission to organize a credit union by s1~ 
and acknowledging in duplicate a certificate of organiza­
tion and entering into articles of agreemm t. Further, 
that a oo.py of the ey-la•s shall be submitted to t he Com­
missioner of 8ecurities at the same time which, among 
other t~s, shall contain in.formation as to tne following: 

"The condition& under which shares 
may be issued, transf'erred and w1 th­
drawn, loans made and repaid, and 
the funds otherwise invested." 

Section 5082 giv~s the powers of credit unions . 
This section reads as follows: 

.. 

"A credit union shall have t he fol­
lowing powers: 

" (1) I t may receive the savings o~ 
tt ~ ~embers in payment .for shares. 

"(2) It may make loans to members, 
t hrough the credit comm1 ttee and on 
depoa~t 1n the way and manner herein­
a.fter provided • 
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"(3) It may inve,st , through ita board 
o£ directors, in the banda of the United 
Statea, or of any st•te thereo~ or of 
any municipality, t he bonds of which 
municipal1t7 are legal investments for 
savings banka in the state of lliaeouri. 
It may depoait ita f'und• 1n saYings 
banks, state banka, trust companies and 
national bank• • The funds of the credit 
unions shall be used first, however, for 
loans t o members in the way and manner 
hereinafter provided and preference 
shall be given to the smaller loan in 
the event t he available fUnds do not 
perm1 t all loans which have ~a sed the 
credit comm!ttee to be made. 

Section 5083 pertaining to the membership, pro­
vides as follows: 

"The memberahip shall consist of the 
organizers and such persona, societies, 
associations, copartnerships and cor­
porations aa have been duly elected to 
memberahip and have subscribed to one 
or more shares and have paid for the 
same 1n the Whole or in part, with 
the entrance ree aa required b7 ~ by­
lawa, and have complied with auch other 
requir~ent• •• t he certificate of or­
ganization nuq contain. Credit union 
organizationa shall be ltmited to 
groupe (of both large and small member­
ship) having a common bond of occ~­
tion or association or to groupe re­
siding within a well defined neighbor­
hood_. communicy or rur.al district." 

Section 5087 providea that the Board of Director• 
aha11 have the dut;y • ~eea t he same be apeeif1call,- re­
served to the member a, to · 

•(l) To aet upon all appl1cat1ona 
for membership and on the exclusion 
of members. 
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"(2) To determine, fram time to 
time, rates of interest w~ch shall 
be charged on loans . 

" ( -4) To fix t he maximum number of 
sharea which may be held by the max­
imum amount wt.ieh a.y be loaned to 
any one member; to declare div~denda 
and recommend amendments to the by­
laws . " 

Aa to the making ot loana, Section 5088 provides: 

"The credit committee shall approve 
every loan or advance made by the 
credit union to membera. Every appli­
c,ation for a loan shall be in writing, 
on a form prepared by t he board of 
directors, and shall state the purpose 
for which the loan is desired end t he 
security, if any, offered. Security 
must be taken for any loan 1n excess 
of fifty dollaraJ endorsement of a 
note or ass ignment of shares 1n any 
credit union s t•ll be deemed security 
1n t he meaning of t his section. No 
loan shal.l be made unleas it has re­
ceived t he unan1moua approval of the 
members of the committee present when 
the loan was considered. Which number 
shall constitute at least a majority 
of the eomm1 ttee, nor if any member 
of t he committee shall disapprove 
thereof." 

As to what the capital and reserve funds of a 
credit union shall consist of, Section 5090 provides: 

"The capital of a credit union shall eon­
slat of t he payments that have been made 
to·it by the several members thereof on 
shares . A credit union shall have a 
lien on the shares of any member and on 
t he d1 vidends payable thereon for , and 
to t he extent of any loan made to him 
and of any dues and fines payable by 
him." 
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Section 5092 provides as follows: 

"A credit union may lend to ita mem­
bers at reasonable rate• of 1ntere•t• 
Which sball not exceed one per eent a 
month orl unpaid bal.ancea or invest 
·the .t'unds accumul&ted aa herein pro­
vided." 

Sec·tion 5093 provide a as follows a 

"A credit union shall have the power 
to borrow from any source • but the 
total ~ such borrowins shall at no 
time exceed twenty-five per cent of 
the capital, aurplu• and reserve 
rund of t he borro~ credit union." 

Aa to loana, Sect~on 5094 provideat 

"A credit union may loan to ita mem­
bers. aa herein provided• for •uCh 
purposes and upon such security •• 
the by-laws may provide and the 
credit co~ttee sha11 approve ex­
cept that no unsecured loan ahal.l. 
be made 1n excess ot fit'ty dollara 
and no secured loan shall be made 
1n exce•s of one thousand dollar• • " 

Therefore, it seems clear that a credit union can 
take into ita member&bip only suCh persona. aocietie•, 
associat!.on., co-partnerahip• and corporations "as have 
been duly elected to membership and have subscribed to one 
or more aharea and have paid for the same 1n whole or 1n 
part"J that loans can only be made to "members" when a.p­
proved by the c~it cOJIIJ11tt••J that t he only method a 
credit union haa of receiving funda is through paymenta 
made by members for shar•• of atOGk other than auoh .f'unda 
that might be borrowed aa provided 1n Section 5093. We 
find no statute which provide• that a credit un~on might 
rece1..-e money by ~ of a general or special deposit an4 
pay 1t out on demand on the cheek or other similar device 
of the depoa1tor 1n such a way as to t hereby establiah t he 
relation of debtor and creditor between aueh company and 
tbe depositor. Furthermore. it appeara to be clear tbat 
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no corporation o.rganized under the laws o.f t h is state, 
exc-ept the bank• baa authority to receive or keep 
monera 'n general or special deposit and pay the same 

· out on checks on the bank. 

In the ease of State ex tnt~ Crow. Atto~y 
General, v. Lincoln ~t CompUlJ' .. 1-&4 Mo. 562_, the 
Atto:rneJ General proceeded b7 quo warranto against the 
clet'endant trust comp~ becauae the defendant_ a trust 
compan7 onl.7 • waa maintaining checking account a and waa 
doing a banking ~ineea, although not cbarte~ to do 
•o• The o~t said at l.c. 585: "'the question here~•· are twet com · ie:s authorized b statute to 

rece v-e· money on gener · clilposit • and 
pay t out on check at 1&ight or on 
demaild f I t they haye any such power a 
it m:ust be found 1n the atatute, for 
they possess only such ~reaa powers 
as are conferred upon them thereby, 
and such a a are necea aarily 1mpl!.ed 
from the language. usee!-· In Matthews 
v. Skinker, 62 Mo. 329, it was saidt 
•corporations have only euoh powere aa 
are especia:Lly g1Yen by their charters, 
or are. necessarr to carry into effect 
some apec1f1ed power. st. Louie v4 
Russell. 9 Mo. 500; Bla1.r v. Perpetual 
Ine~ Co •• 10 Mo. 559J Ruggles v. 
Collier, 43 Mo. 353. They muat act 
strictly within the scope of the powers 
conferred on them by the act calling 
them into being; and where a grant of 
power frca the legislature is relied on, 
the mode prescribed 1n that grant f'or 
doing any particular thing muat be pur­
sued according to t he law creating t hem. 
Railroad v. Marion Co •• 16 A-1o. 294. The 
d1at1nct1an between natural persona and 
corporations •i•• that while the former 
may make any contract not ~roh1b1te4 by 
law or not ag-.1nst pub~ic policy. the 
latter can exerciae no power• not ex• 
preaaly conferred -on them by thet%' 
charters. • Bank v. Young, 37 It~. S98. 
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ilbUe the Matthewa ease waa subse­
quently ~verruled by the Supr ... 
Court ot the United Statea (98 u.s. 
621) 1n some reapecta, ita aoundneaa 
t~.a to . t he power-s of corpora tiona under 
their Charters was not doubted nor baa 
it ever been called 1n question. 

"The only worda in the statute -which 
have any tendency whatever to auatain 
reepondenta' position, are those in the 
first cl•use of said aection ' which 
authori~e trust campan1ea to receive 
money a and 'to allow such intereat 
thereon aa may be agreed, not exceeding 
the l~gal rate, ' and t hoae 1n the fifth 
clau&e Whi.ch authorise them 'generally 
to have and ex.erc1ae 8Uoh powers a• are 
uaually had and exerciaed by truat oom­
pan.iea. ' It ia c:p ite clear that no ex.­
presa ~ is conferred upon truat 
companies by said section to reee1ve 
moneya by way of general deposit, nor 
can any auch power be implied from 
the language quoted fraa that section. 
Implied powers muat result !'rom the 
charter by neceeaary 1mplicat1on, re­
gard being bad tor the object and pur­
pose of the eQrporat1on. And 1f ther• 
be any uncertainty or doubt as to the 
term. ot the charter they must be re­
solved 1n favor ot the public. In · 
Minturn v. Larue, 23 How. ,35, the 
court &&141 'It ia a well aettle4 
rule of conatruct1on of granta b7 the 
legislature to corpo-rations, whether 
public or private, that only such 
powers and rights can be exerciae4 
under them all are clearly comprehended 
within the words of the act or derived 
t herefrom by necessary 1mpl1eation, 
regard being had to the objects ot t he 
grent. Any ambiguit7 or doubt arising 
out o~ the term. used by the legisla­
ture, must be resolved 1n favor of the 
public. This principle baa been •o 
often appli ed 1n t he construction o~ 
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corporate powers that we need not 
atop to refer to authorities.' Carroll 
v. Campbell, 108 Mo. 559J Charlea River 
Bridge v. Yiarren Bridge, 11 Pet. '20J 
M111s v. st . Clair Co., 8 How. 569. 
'l'here 1s nothing 1n the words uaed that 
would juat1t7 their extension by 1m­
plication tn favor of t he respondents 
beyond the natural and obvious m-.n1ng 
of t he worda employed, and t heae do 
not support the right asserted. The 
fact that respondent• are incorporated 
as trust companiea seem. to be incon­
sist-.nt with the relation of that of 
debtor and creditor, and in favo~ of 
the relation of trustee and cestui que 
trust. 

"Moreover, the ponrs conferred upon 
respondent• are expressly enumerated, 
which implies the exclusJ.on of all 
others not enumo:rated. In Thomas v. 
Railroad, 101 u.s. 71 , the court ob­
served: 1\'le take the general doctrine 
to be 1n this count17, though there 
may be exceptional cases and some au­
thor! ties to the contrary, that the 
powers of corporations org&Qize4 under 
legislative statutes are .uch and auch 
only as those statutes confer. Con­
ceding the rule applicable to ·all 
statutes, that what is fairly implied 
is as mueh granted as What is expressed, 
it remains that the charter of a corpor­
ation is the measure of ita powers, and 
that t he enumeration of these powers im­
plies the exclusion of all other••' 
n It can not be implied from the fact 
that trust eompaniea have the power to 
receive moneya and to allow such inter­
est thereon as may be agreed not e~Jt­
ceeding the legal rate, that they have 
t he power to receive moneya on general 
deposit, and pay it out on demand• 
They can go no further than the statute 
expreaa1y permits. The clause under 
consideration grants the right to accept . 
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mone-7 and allow interest upon the aame. 
'lbia necessarily authorizes them to 
create the relat~on or debtor and 
creditor aa to tunda ao depoa1ted1 but 
only to that extent~ If t hey can re­
ceive money ~ agree to pay interest 
thereon. this mone7 may be payable on 
demand• as well &8 at such times aa 
m&7 be · fixed by agreement • end upon 
check• or wr1 tten ordera or otherw1a• 
a a may be moat convenient. i'hia 1a aa 
far ae they can go. They have no au­
thor1tJ to operate a general deposit 
account and receive money 1n ~ euma 
whate-ver upon which no interest ie 
'allowed' md pay out such f'unda upon 
the depositor' 8 e.h&cke.. It ia enough 
to say that the legislatJ,lre baa not 
giyen 8uch power . 

* * * * 
"In Railroad v. Canal Camm'ra. 21 Pa. 
s t. 9, it was said by Black. c.J.: 
•But corporate powers can never be 
created by· implication nor •~tended 
by conatruetion. No privilege ia 
granted unleaa it be expressed 1n 
plain and .uru.qu1~o.cal. word•• teati• 
fy1ng the 1nt&nt1pn or the l egislature 
~ a manner too plain to be m1sun6er­
stood. ,When the State means to c:J..otbe 
a corporate bod7 with a portion ot her 
own sovereignty. and .to disarm hersel~ 
to tba t extent or the power a which be­
long to her. it is ao easy to 8ay 80 
that we will never believe it to be 
meant when it ia not aaidJ end worda 
or equivocal import are eo eaaily in­
·Serted by mistake or ft-aud• that every 
consideration of justice and polie7 
req.uirea that t hey ahould be treated 
as nugatoey,_ when the,- do find tneir 
way in the ena.e tmenta of the leg:t,•-
la ture·. In the construction or a 
chart .. r • to be in doubt 18 to be J'&­
aolvedJ and eve.ry resolution which 
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springe from doubt is againat the 
corporl\ ticm, ' 

"Section 7, article XII , of the Con­
atitution of thia State, providea · 
tbatt 'No corporation eball engage 1n 
bua!neaa, other than that expreael,­
authorized 1n ita charter or the law 
under which it may have been or here­
after may be organized,' etc. See, 
alao, People ex rel.. v. Father Matthew 
SocietJ', '1 llich. 67. BT aect1on 26, 
article XII, of our Constitution under 
the title, 'Act creating banka, to be 
submitted to the people,' it !a pro­
vided that: ' No act or t he General 
Assembl7 authorizing or creating cor­
pora~ons or aasociationa with bank­
ing powera (except banka ot deposit 
or discount) nor amendments thereto, 
ahall go into effect, or 1n any manner 
be en!'oroed, unless the au. shall be 
.ubm1tted to a vote of the qualified 
voters ot the State, at the general 
election next auceeeding the passage 
of the •~, and be approved by a 
majoriey of t he votes cut at auch 
election.. ' The manUeat purpose ot 
this latter constitutional proviaion 
••• to prevent t he incorporation or 
banlca of issue even with the sanction 
of the legislature, without such an 
act being t1rat submitted to the 
people and approved ~ t~~ 

... * * * * * * * * * 
"It thua seema clear that no corpora• 
tion other than a bank organi&e4 ac• 
cording to the lawa of thia State baa 
the power to receive mone7a on general 
depos1t and ~ th• out on demam, on 
check or otberwl•ft.•·" 
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CONOLUSION. 

lt ia. therefore, our conclusion that the Green 
City Credit Union, 1n carrying on the ~nldng practieea 
you mentlan. are exerciatng power• 1n exeeea or thoae 
grant~, and 1n violation of the proviaiona of Article 
15,, Chapter 32, R.s. liiaeouri, 1929, governing such a•­
aociatiana. Thie act provides def~tel7 tne wa7, and the 
only way, in which tunda can be given to membel!'a, and to 
members only - that 1•1 through the unan1mou• approval. or 
the credit committee. From what you aay aa to the method 
by which t\mda are being diaburaed, tl» statutory proceeding 
ia not being followed.. In th1a connection you have al:ao 
aaked what procedure you should follow. We can only aug­
geat that you follow the proviaiona of Section 5~, which 
reada 1n part aa tollowa: · 

"Credit uniona aball be subject to tba 
exclusive supervision of the commissioner 
ot aecuritiea and shall make a report of 
C$nd1tion to him at least aemi-annuall7, 
on blank fol'118 to be supplied b7 aaid 
eommia-a1oner 1n Janua%'7 and July or each 
year, notice of which report a ahal.l be 
aent out by said cl'MD1aa1one~. * * * 
... * * * * * * * * ** If it appears to aaid commiaa!oner or ae-
curitiea that a credit union baa violated 
any of the proviaiona' of tbia article he 
may, by an order made over hie official 
seal. after hearing or an opportun1t7 for 
a hear!Dg baa been g iven aaid credit 
union, direct said credit union to dia• 
continue ita illegal methods and practices . 
If a cred1 t union 1'11 1naol vent or haa • 
~thin a reasonable time, failed to com­
ply w1 th any order mailed. to the last ad• 
dreaa :filed by said credit union with 
said comm1aa1aner or aecur1t1ea he a~ 
1mmed1atelJ'. or within a reaaonable t 
thereafter. ~ake po•seaaion of the bua1 
neaa and propert7 of the e~t union I 
and retain poaaeaa1on until such ttm. aa 
he may permit it to rea'UJDI bua.ineaa or 
ita atfaira are r1nallJ' liquidated." 
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After you have directed the credit · \llnion to dis­
continue such practice a and 1 t f'aila or refi .. a to com­
Pl7 therewith 7our only alternative ia .to t~ ·\P. oaseaa1on 
of' ita buainaaa and property and re~~ sueh p-aaeaa1on 
until such time ••- 1n your op1n1on, the matt~~ com-
plained h£ are fully rectified. \ 

APPROVED Byr 

(ICtiDg) Attorney General 

JFA :VAC 

I \ 

\ \ 

Reapecttully au~tted• 
I 

J. F . ALLEBACH 
\ 

Aas1stant Attor.b~y ~eral 
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