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Contract whereby Royal Provident Cornoration of 
America a~rees to replace lenses in glasse s and give 
free adjustment on frames is insuranc e contract . 

.. ____ _ 

j ovember 14, 1959 
FIL E 0 

:5' 
lion . Ray B. Lucas 
Superintendent of Insurance 
Jefferson City , Missouri 

Dear Sirz 

~ e have received your recent letter which reads 
as follows: 

11 The Royal Provident Corporation of 
America, Title Guaranty Bui l ding, St. 
Louis , ... issouri, has recently been 
i ncorporated and granted a charter 
under Article VII of Chapter 32, Re­
vised Statutes of l issouri , 1929, 
which article pertains to manufac­
turing and business companies . The 
pur poses for which the corporation 
was for.med are set out i n Section 7 
of its articles of i ncorporation, 
which reads as follows: 

" ' That the corporation is formed f or 
t he following purposes: 

"To solicit members in t he asaoc1ation 
for t he purpose of securing service on 
eyeglasses, eyel ensea , and appurt enances , 
of said members; To offer ad just ment 
service to all memb ers on a ll types of 
eyeglass frames without any additional 
charge; To offer service on all t ypes 
of eyeglass lenses; To buy, sell, man­
ufacture , or otherwise deal in all 
types of frames , lenses , or other ap­
purtenances pertaining to t h e sale, 
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purchase. and use of .al l t ypes of eye­
glasses; To onn real and/or personal 
property and to buy and sell real 
and/or per-sonal property; And to do any 
and all acts necessary and proper 1n 
connection t herewith. ' 

"The Corporation solicits members and 
charges a membership fee of $1 . 00 per 
year . A copy of t fie a pplication for 
membership and a membership card issued 
by the Corporation are enclosed herein. 
In r eturn for the ~1 .00 membership fee . 
no 1nter~st in t his etock company is 
gi ven to t he subscriber. But the Cor­
poration offers free adjustments and 
minor repairs to eyeglasses and dis­
counts for appurtenance3 to eyeg~as ses 
equal to at least 33- 1/3% to these 
' me::1bera '. 

"The Corporat ion agreea that upon the 
breaking of a lens of a member ' s eye­
glasses, it will replace such lens for 
75~ for each single vision lens and 
Cl . 25 for each bifocal lens. The member 
may avail himself of this service as 
often a s necessary during t he life of 
the contract . The Officers of t he 
Cor poration i nform us that they purchase 
the l enses for replacement from the 
Bachman Optical .Company. of St . Louis , 
Missouri, and that by purchasing said 
lenses i n large quantities they are 
able to obtain t hem for less than 75~ 
for single vision lenses and $1 . 25 for 
bifocal lenses 1n almost every instance . 
They say that there may be a very few 
occ&...!ions when the lenses will be more 
t han that price. Investigation may be 
necessary t o determine whether or not 
t his company carries lenses 1n stock . 
They may only refer the member to the 
Optical Company for the service, the 
cost being r~1mbursed b y the company 
to the Optical Company. 
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uThis De partment respectfully requests 
your opinion. •~ i!· as to whether the 
plan or operation~ as above outlined• 
constitutes the doing of an unauthor­
iz-ed insurance business * ~r * ..;~ . " 

The a pplication for membership blank used by 
t h e corporation~ af'ter providing blanks for the name and 
address of t he applicant. together with a detailed 
description of the "present usable eyeglasses" of the ap­
plieanta then recites: 

uApplicant agrees to pay to the Royal 
Provident Corporation of America t he 
sum of One Dollar (-1 . 00) as annual 
membership :ree. payable 1n advance 
for one year from above date • at the 
tim-e of signing t his application. " 

On the back of t his membership blank~ we note 
the following & 

"The fee as stated herein entitle·e the 
member to t h e following benefits: 

"1 .-Replacem.ant of lenae or lenses at 
any time during t he membership period• 
upon payment to t he AssO=e1ation ot a 
service charge of 75¢ for each single 
vision lense replaced, or $1 . 25 service 
char ge for each double vision (bifocal) , 
lense replaced. 

n2 .-A discount of not less than 33- 1/3% 
in the event t he member desires to pur­
chase new lenses or frames, if t he same 
are purch ased through the Association. 

u3.-Free adjustments on frames at fU+Y 
time during t he membership period. 
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"It is agreed with the member -

"1.-That all replacements, adjustments, 
or new lenses or frames purchased 
through the Association will be made by 
the Bachman Op~ical Company. 

"2.-That t he Association may, at its 
option, cancel the membership herein con­
tracted, upon giving t o t he member ten 
(10) days notice of its intention to 
do so, and rerurid to said member t he 
membership fees paid. 

"3 .•That t he member agrees to furnish 
to t he Association all pieces and part s 
of t he broken lense or lenses, re­
gardless of condition. together with 
all frames or mountings formerly at­
tached t hereto_. such broken pieces to 
remain t he property of t he Association. 
I f it is impossible t o replace the 
lense or lenses f rom the broken pieces 
furnished by t he member, then t he mem­
ber agrees that he will furnish the 
Association with a eopy of t he pre­
scription for such lenses, any cost of 
securing such prescription shall b~ 
borne by t he member. 

"4.-All discounts will be based upon 
t he retail prices of the Bachman 
Optical Company. 11 

It will be noted firs t that the Royal Pr ovident Corpor­
ation of America is a stock company incorporated as a 
manufacturing or business company; that this stock 
business corporation issues certificates or contracts 
to anyone who wears eyeglasses and who desires the ben­
efits made available by such a contractJ that t he annual 
membership fee is 1.00, payable in advance, and in re­
turn, the applicant is entitled to receive as benefits 
t he replacement of single vision lenses (if the same are 
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broken or destroyed 1n any ~~er -~~tsoever) for the 
sum of 75~ each, and 1n a like manner, bifocal lanses 
for $1 . 25 each. The cost of 75¢ or ~1 .25, as the case 
might be, is designated i n the application as a "service 
charge" . The applicant is entitled to a "discount o~ 
not less t han 33-1/3~ in t he event t he member desires 
to purchase new lenses or frames, if t he same are pur­
chased through the Association" . Free adjustment on 
frames is also given at all times . The question ia, 
t hen, whether such contracts are 1n fact contracts of 
insurance.· 

Section 5892. R. s . Missouri, 1929, provides in 
part as .follower 

"No company ahall transact 1n t his 
state any i ngurance .businesa unless 
it ahall first procure tram t he 
superintendent of the insurance de­
partment of t his state a certificate 
stating that t he requirements of the 
insurance l aws of this state tave 
been complied with authorizing it to 
do business; !:· * ~~ {!- ·!f. * * ·~~ . 11 

Section 5893, R. s . ?.iissouri, 1 929, provides in 
part as follows: 

"No individual or association of 
indivLduale, under any style or 
name, shall be permitted to do the 
business mentioned 1n this chapter 
within the state of Missouri unless 
he or they sball .first fully comply 
with all t he provisions of the laws 
of t his state governing the business 
of insurance . " 

Section 5909, R. s . Missouri , 1929, states in 
part as follows: 
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"Any a esoc1ation of individuals, and 
any corporation transacting in this 
state any insurance business, with­
out being authorized by the superin­
tendent of the insurance department 
ot this state so to do, or after the 
authoritY" 210 to do has been au,.pended, 
revoked, or bas expired, shall be 
liable to a penalty of two hundred and 
fifty dollars for each o~fense * * ." 

In the case of State ex rel. Duffy v . Western 
Auto Supply Company, 134 Ohio St. 163, 16 N. E. (2nd} 
256, de-cided in the year 1938 , the respondent, Western 
Auto Suppl y Company, a Missouri company and a business 
corporation, was engaged in the sale of aut~obile 
parts. accessories and equipment and pneumatic ~bber 
tires 1n varioua locations of the State of Ohio . · 
The respondent, upon a sale of a tire, would issue one 
of two types of contracts, eaeh of which were calle~ a 
"guarantee" to each buyer. One rorm was a specific 
guarantee for the period stated therein "against blow­
outs, cuts , bruises , rim-cuts, under-inflation, wheels 
out of alignment, faulty brakes or other road hazards 
that may render th& tire unfit for f'u:rther serv1ee 
(except fire and theft~" · It then provided that: 

"In the event that the tire becomes 
unserviceable from the above con­
ditions, we will (at our option) re• 
pair it free of charge , or replace it 
wit h a new tire of the same make at 
any of our stores , ehargtng • • • th 
of our current price for each month 
which has elapsed since t he date or 
pUrchase. The new tire will be fully 
covered by our regular guarantee 1n 
effect at t ime of adjustment . Further­
more: every tire is guaranteed against 
defects 1n ma~er1al or workmans~p 
without limit as to time, m1lea.ge or 
service. " 



Hon. Ray B. Luc-as - 7 - November 14, 1939 

In t he blank spaces were inserted t he trade 
name of t he tire , t he peri od covered b y t he guar antee 
and t he tractional part thereof represented by a s ingle 
months • wear . The other .form constituted a gt1arantee 
"to wear" for not· less ~ the' period t herein speci• 
.fled and then provides as followa: · · ~ 

"Should the tire .fail within the re­
placanent period, return it to tlle 
nearest Western Auto Store and we 
will either repair it free or replace 
it with a new tire, charging you a 
proportionate part of t he current 
price for each month you have bad the 
tire." 

In holding t hat t he agreement-s were really con­
tracts of insurance and not merely guarantees of material 
and workmanship. t he court e·aid : 

"Are such agreements of guarantee per­
missible as incidental to t he sale of 
automobile tiresJ or do t hey consti­
tute •the business of insurance' or 
'the business of guaranteeing against 
liability, loss or damage'· or are 
t hese agreements of guarantee 'contracts 
substantially amounting to insurance' 
within the purview of Section 665 1 
Gene-ral Code., and t here!'ore inhibited? 

" V"ihat is insurance? ' Broadly defined, 
insuranc-e is a contra.et by which one 
parey • for a eompen.eat1on called the 
premium, as-sumes particular r i sks of 
t he other party and promises to pay 
to htm or h1a nominee a certain or 
ascertainable sum ot money on a 
specified cont i ngency. As regards 
property and liab~lity insurance, it 
is a contract by wbich one party 
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promises on a consideration to com­
pensate or reimburse the ot her if he 
ahall suffer loss from a specified 
cause, or to gu.arantee or indemnify 
or secure h1m against loss from that 
cause.' 32 Corpus Jur1a, 975 . It 
is a contract 'to indeumit'y t he in­
sured against loss or damage to a 
certain property named i n the pol-
icy, by reason of certain perils to 
which it may be exposed.• State ex 
rel . Sheets, Atty . Gen., v . Pittsburgh, 
c., c. & s t . L. Ry . co., 68 Ohio s t. 
9• 30• 67 N .E~ 93, 96 , 64 L. R. A. 405, 
96 Am. s t . Rep . 635~ State ex rel . 
Physicians' Defense Co. v. Lay11n. 
Secy . of State, 73 Ohio St. 901 97 , 
76 N. E. 567 • 

"It seems well settled that to con­
stitute insurance t he promiae need 
not be one for the payment of money, 
but may be its equivalent or some act 
of value to the insured upon the in­
jury or destruction of t he specified 
property. It is well settled, also 
that t he business of insurance is im­
pressed with a public use and con­
sequently its regulation, supervision 
and control are authorized and re­
quired to protect the general public 
and safeguard t he 1nteresta of a11 
concerned. * ,;:. * * * ·!} * ~1- * 
"The respondent; in one ot' ita forma 
of contract• specifically guarantees 
'against defects in material and work-
manship without 11m1t as to time; mile­
age or servic•; ' but it goes turther 
and undertakes to indemnify the owner 
of such tires against all road hazards 
{except fire and theft) which may 
render his tire unfit for service. 
The terma employed 1n the guarantee 
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are sufficiently broad to i nclude not 
only damage from blow•outs . cuts and 
bruises. whether resulting fro.m under­
J.nflatie>n, faulty brakes or misalign• 
ment, but any and eveey hazard. in­
eluding collisions, whether resulting 
from negligence of the ow.n~r or 
another. Lt clearly el!lbraeee in­
surance upon the property of the 
owner, such as is authorized by the 
provisions of Section 9556, General 
Code, to be written by eompaniea 
required to comply with the insurance 
lawe of the state. 

"The ultimate f orce and effect of t he 
contract of i ndemnit y embraced 1n this 
guarantee may be appreciated if ex­
tended t o cover not only the automobile 
tire but the automobile itself. Surely 
no on"8 would contend t hat an undertak­
ing by an automobile manufacturer to 
replace an aut omobile damaged or des­
troyed (excepting only by fire and 
t heft) within a specified period after 
its purchase is not a contract t o re• 
~burse one if he suffers loas from a 
specified cause or to indemnify ~ 
~gainst such loss. 

nTbe fact t hat such contract of 1ndem­
ni ty is made only wit h t he purchaeer 
of t he indemnitor ' s product does not 
relieve t he transaction ot ita insurance 
character. 1hen the sale is complete, 
title pa sses and the propert y which 1a 
the subject of ineurance or indemnity 
belongs to t he purchaser . I£ t he con­
tracts of indemnity involved here are 
not violative of t he insurance laws . 
then every company may, in considera­
tion of the purchase price ~aid there­
for, furnish its product and also 
undertake to insure it aga1nst all. 
hazards for a specified period. Even 
if such contract is an incident 1n 
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t he sale of merchandise and its use 
th~re1n does not constitute the 
business of insurance, it in effect 
is a contract 'substantially amounting 
t o insurance' within t he restrictive 
provisions of Section 665, General 
Code. 

"We are unable to discern any essen­
tial difference in t he character or 
effect of t he various f orms of agree­
ment of i ndemnity made by t he re­
spondent and advertiaeCi 1n ita cata­
logue . Each constitutes an undertak­
ing to indemnify aga~nst failure from 
any cause except fire or t heft and 
t heref'oTe covers loss or damage re­
sulting from any and every hazard 
of t-ravel , not excepting negligence 
of t he automobile driver or another . 
It is substantially an unconditional 
promise of indemnity, and t hat is in­
surance, " 

In t he contract i nvolved in t he above We s tern 
Auto Supply case; t h e company a gr eed to replace a tire 
damaged as a result , for instance, of t he owner ' s care• 
lessnees 1n not keeping t he same properly inflated, pro­
vided the owner paid a certain monthly depreciation charge . 
In other worda1 the owner was to pay for the service he 
had received from t he t ire and t he company fUrniahed him 
with new equipment+ 

In t he instan1; matter; t he applicant pays $1 ,{)0 
a s an annual membership fee and then pays 75¢ or ~1.25 , 
for each replacement of a "lens, r egardless of how much 
t he lens might actua lly co·st t he company. If the appl1• 
cant carelessly or ,negl i gently breaks his lenses, he !a 
enti tl'ed t o t his service provided he pays the stipulated 
amount . 

The instant matter appears to b e st~onger tn.n 
the Western Auto Supply case because t her• tbe a•a•er waa 
i ssuing t he contract ostensibly as a "guarante.en. In the 
instant matter, the Royal Pr ovident Corporat ion of America 
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is not t he seller, but i s entirely a third party 1asuLng 
t he contract of replacement and adjustment after the sale 
has betm completed• 

Also. it was held in the ~'estern Auto Suppl y case 
that an insuranc~ contract , 1n ord·er to be classified as 
such , need not pro~se the payment of money. The equiv­
alent of money or &ome. act of value to the insur ed upon 
the injUry or destruction of t he apecifie~ propert y was 
held t o be sufficient. In that case the replacement or 
partial replacement of tires was considered sufficient to 
designate the same contract as an insurance contract . 
This ie undoubtedl y t he general rule . 

In t he cas-e o.f National Auto Service Corporation 
v. State (Court of Civil Appeals of Texas) , 55 s.w. (2nd) 
2091 the corporation 1a~ to ita members a "membership 
certifi-cate" . 'l'his certificate vrovided, among othep 
tb1ngs 1 that r~r annual dues of y2~ .oo, it would cause to 
be repaired 1n i ta membership garages during t hat year 
any damage to t he member's automobile caused by accident, 
not less than ()7 . 50 nor more than 2So.oo. A certificate 
t or a maximum repair charge not to exceed ~soo.oo was alao 
issued f or an annual charge of 4 4s.oo. The certi.fioates 
also contained the clause that 'it must be clearly under• 
stood that t his is not insurance 1 as the corporation never 
pe.ys it's memberas any money, as indemnity, except to Pepair 
any d.anlage to members" automobiles at t he corporation • s 
authorized repair shop1 as herein above provided~ . the 
corporation claimed that t his met hod of doing business 
did not constitute writing insurance; but was merely a 
service charge to its membera, In holding t hat t he com­
pany was actually illegally engaged 1n the in6Uranc& 
business; t he court said at 1.c. 210: 

"Nor is it essential tr~t loss; damage. 
• or expense indemnified against nee• 

essarily be paid t o the contractee. It 
mny constitute insurance if it be for 
his benefit and a contract on which he , 
1n case of a breach t hereof . may assert 
a cause of action. Allin v . Motorist ' s 
Alli ance . supraJ 63 A. L. R. 715. In the 
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instant ease we t hink it clearly ap­
pears that the purpo.s'e of the con­
tract made by appellant was, for a 
fixed c-onsideration, t-o indemnify the 
bolder of t he certificate against 
loss resulting from accidental damage 
to his c:ar within the limits fixed by 
t he. certificate, and ~hat it consti­
tuted an i nsurance contract under the 
rules above announC-ed. " 

In t he case of People v. Roschli (Court of Appeals 
of New York). 9 N. E. (2nd) 763, it appeared that t he 
Manhatt-.n and Bronx Retail Grocerst Aaaoeiat1on was a 
domestic membership corporation in the State of New York. 
It maintained a so-ctlled "Plate Glass Fund" for members 
only; w:bieh fund y;as administered by the secretary of the 
associ&!tion who s erved without compensation. An:y member 
who paid a certaj.n sum of money annually into the tund 
"according to the amount of glass he wishes protected" 
could obtain t he protection thus afforded on plate glass. 
It appeared that the aggregate of con tribut1ontt at all 
times exceeded anticipated pa~nts and at the end ot 
each year a saving of ab~ut. 50% was paid back to the 
members • The certificate issued by the association as• 
serted that t he "fund is not an insurance or indemn~ty 
company-• nor do.ea it take inaurance risks or issue ln• 
surance pollc1ea'J • It appeared tbat no money was ev~r 
pa~d out of t he fund to the membersj but each broken or 
destroyed plate glaes was repla~«h In· holding that this 
arrangement constitut~ a Reciprocal or Inter•Insuranee 
arrang~ment• the court said at l.,c. 764: 

"This fund was a device whereby t he 
contributo~s• tbrou~ a chain of re~ 
ciproeal .agreements; hnderHoo* to 
1naure eaen other at cost. 1 

There ar~ seYeral cas.es wl11eh hold tba t a con­
tract. in order to be termed an insurance contract, must 
provide for t he payment or money and nothing else. 
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Commonwealth v . Provident Bicycle Association. 178 Pa. 
636; Horesh v . O' Regan, 120 N. J . Eq . 534 . These cases , 
however, state t h e ~nority rule . 

As we understand it, the Royal Provident Corpor·­
ation of America cla~s that these contracts cannot be 
termed insurance contracts because single vision lenses 
usually cost them less than 75¢ and double vision l enses 
less than ~1.25 because o£ its wholesale buying facilities 
in large quantities . That t he company, therefore, usually 
makes a profit upon each replacement ~ this profit 
takes t h e contract out of t he realm ot insurance . We do 
not believe that t h is matter of' profit to the company 
has any such ef'f'ect . The above cases sh o that the con­
tract to repair and adjust at all t~ea, constitutes an 
insurance benefit . In this connection, we call attention 
again to the fact that the 75¢ or ~1 . 25 charge is des- · 
ignated in t he application blank or contract form as a 
"service charge" . The company, t herefore , by the lang­
uage which it has used, considers the additional costs 
as compensation for services performed and not to CQVer 
the costs of t h e lenses which might be replaced. FUr­
ther, t he costs of such len8es when purchased by pr i vate 
persons must be considerably c ore than 75¢ or $1 . 25, or 
otherwi•e there would be no incentive or reason to buy 
such a contract. Therefore , the benefit must be t hat re­
placement~ of lenses t o contract holders cost much less 
than the same replacements would cost one who had no such 
contract , This must constitute a benetit or no one would 
care to purchase t he a greement . Si nce such benefits accrue 
to t he contract holder if t he lenses in pia eyeglasses 
are broken. it must be "a contract by which one party 
promises on a consideration to compensate or reimburse 
the ather if h e shall suffer loss from a apecifie cause , 
or to guarantee or 1nd81:.U;lify or secure him against loss 
from that cause " ~ as stated in the \,'estern Auto Supply 
Company case , suprn. I t t h e certificate holde~ is thus 
benefited, it would make no difference whether the . 
"insurer" was also making a profit on the same transaction 
or not . The real test is the indemnity against loss to 
t he It insured n • 
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CONCLUSION . 

It follows , t herefore, that the contract issued 
by t he Roya l Pr ovident Corporation of America whereb:y 
thie c ompany agrees to 1nd~1fy and save a contract 
holder :free and harmless over and abov-e a cer tain et1.pu­
lated amount from loss ·occasioned by the breakage or 
destrucJtion of lens es in his eyeglasses , and in which 
t he company also agrees to make free adjustmell.t s on 
frames ~t any time., said contract being sol d at an in­
itial cost of ~1.00, is in fact a contract of insurance. 

Respectfully submitted, 

J . F. ALLEBACH 
Assistant Attorney General 

APf>ROVEP By : 

W. J . BURKE 
(Acting) Attorney General 


