
COUNTY COURTS : The county court is not authorized to 
a ppoint and pay a person to enfor ce DOGS : 

COLLECTION OF TAXES : t he col lection of dog taxes but may · 
pay a person a r easonable sum to enforce 
its quaranti ne order· on dogs f or rabies . 

February 24, 1939 
\ 

~/ 

Mr . Edward V,. Long 
Prosecuting Attorney 
Pike County 
Bowling Green, Mi ssouri 

Dear Sirt 

This ia 1n reply to your s of r ecent date wh ereip 
you requea~ed an of fici al opinion from t hi s depart menb 
on the following questiona 

8 Please give me an of fi cial ruling 
on the followi ng situation. 

•rn Se ction 128?7 Re vised Statutes 
of Mi ssouri., 1929., it requir es the 
Marshals and Cohstabl e s of t he var ious 
c1t1ea and t ownahi pa in thi s County to 
entoroe the d og law. In this particul~r 
County the Constable'• have reaigned and 
refUsed to ser ve. Would this not be an 
emergency whereby a s pecial Deputy 
Sheriff could be appoi nted under pro­
v1s1ona of Section 11516, Re vised Statutea 
of Missouri, and the Count,- Court pay him 
a per diem f or his aervi oes. • 

You suppl emented the above request by tne follo•ing 
let t er dat ed February 22, 1939: 

"This letter ia wri t t en you i .n confi r­
mation of our telephone conversation 
this morning and to supplement t he in­
formation gi ven in my lett~r under date of 
February 21st wherein I as~ for an opinion 
as t o whether or n ot t he County Court could 
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pay a Special Deputy Sheriff $~.00 
per diem under Section 11516, Revised 
Statutes ot Missouri , 1929, when such 
Deputy Sheri£f is to impound certai n 
dogs here in t hi s County. 

•As you know this County passed the 
County Dog Law a t the last e.1ection and 
since t his law is being enforced there 
have be~n numerous doga abandoned in the 
County. We are informed that there are 
at least two or three hundr ed stray dogs 
in Louisiana and I know tb&t there ia a 
large number 1n this City. The Veterinari­
ans in t h e County advise me that rabies 
13 very preva~ent and we have had consider­
able stock to be bitten by mad dogs. 
These dogs are not fed and are dangeroua. 
Th• Constables in the various townahipa 
have resigned and retua:e to act. Under 
such condi tiona 1 t aeems to me that an 
emergencr.v would exist were t he lives and 
property of citizens of this County would 
be endangered and that the County Court 
cou1d pay such Deputy . 

•This condition h as been auCh that a 
Deputy Sheriff haa already been appointed 
by the County Court and they bave agreed 
to pay him $2.oo per diem.w 

8 P.S. S1nee dictating the above letter 
there baa been a stray dog whi ch went mad 
on the street here adjoining the Courthouse 
and had to be killed by the Deputy Sheriff'." 

In answer to the first question- .from an examination 
of the atatutee which apply to taxation o:f doge, we find 
that t h e lawmakers made it t h e dut7 of t he conatables and 
town marshals to enforce t h e provisions o.f the law by 
Section 128'7'1 • R. s . Mo. 1929, which ia as .follow,aa 

• Every city or town marshal of every 
in corpora ted city or to1111 1n the at ate, 
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constables of every townahip i n every 
county ot the state containing incor­
porated towna .or cities which do not 
maintain the of fi ee of town or c1 ty 
marshal ahe.ll, withi n their juri a­
diction, take up and i mpound in a 
suit ab1e place (the location of whi Oh 
place aball be given by a notice post-
ed in some conspi euous place 1n his 
office) all dogs found running at large 
in their respective eitiea, towns or 
townahipa Withcut collars around their 
necka• marked as her e'in ·provided, an4 
they abacll keep such dogs tor a period 
o~ one wee~ and at the expiration o£ 
said period shall put such dogs to death 
by humane methoda c Provided, h-owever, 
that the owner o£ anJ auC!i impounded 
dog may upon t h e payment of tne tax 
her ein provided, and a redemption fee 
of f'i ve dollars ( Q.o. 00) redeem such 
1mpounde4 dog and the c1 ty or town 
marshal or constable heretofore men­
tioned shall be per.mitted to retain 
the sum of two dollars ( $2 .. 00) out of 
eaQh redemption fee eo paid, and shall 
pay over the baiance of' said tee on the 
first day of each month to the treasurer 
of the oo1mty in whi oh said ei ty or town 
marshal or constable, as the oase may be, 
has jur1ad1ct1on, to be accounted for by 
aaid treaaurera in the same manner aa 
they are requi-rad by t his arti o,le to 
a ceount for licensee taxesJ and any 
marshal or constable who shall tail or 
refuse to t ake up and impound any auch 
dog shall be guilty -ot a miadeJBeanor 
and on oonv1ot1on thereof fined not lees 
than tive dolla~a nor more than twent7-
tive dollars.• 

It will be noted that t his section makes it the duty 
of auch officials to take up and impound all doga in their 
jurisdiction which are running at large w1 thout a collar 
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on t h em showing that the tax h as been paid. This section 
provides for a fee of two dollars ($2.00) for the oft'ieer 
performing this service which 1a to be paid by the owner 
of the dog if and when he r edeems 1 t . If the dog is not 
redeemed at the &nd o£ one week from the date of tald;ng 
up6 then t he officer i s to put it to death in some humane 
manner . 

This aection does not apeelficall7 provide pay for 
the officer for keepi ng the dog. but b7 t he amount a~lowed 
such officer for his fee evidently the lawmakers have 1n­
~n4ed that t he two dol lar fee shall include t h e pay to 
him for 1mpc>unding and keeping t he dog until it is Te!deemed 
or put to death. We note that this section does not pro­
vide pay for t he t-aking up and impounding of the dog Which 
is not claimed or wher e t he dog is unknown, but if the 
officers have any ·complaint about that amiasion 1n tbe law 
they would have to take that up w1 th the lawmakers and have 
the act amended to cover pay for tnat service. 

The rule for authority of county eourta to pay out 
public f'Unds to of ficers for salaries and f ees is st-ated 
in State ex rel. v. Brown, 146 ~o. 401, 406• as follows: 

"'It is well settled that no o.fficer 
1s entitled to ,feea of any kind un-
less provided for 'b7 statute. and 
being solely of atatutory right. 
at-a tutea al-lowing the same must be 
strictly construed. Stat e &x r el . v. 
Wofford• 116 Mo. 220J Shed v. Rail-
road, 6'7 Mo .. 68'1; Gammon v. Lafayette eo-. '16 Mo . 6"75. In the case las t 
cited it is aaida ' The right of a 
public officer to f eea is derived 
from t he statute. He 1a entitled 
to no fees f or aervi ees he may per-
form. aa such of ficer, unless the 
atatute gives it . V~en the statute 
tails to provide a tee for aervicea 
he ia requi red to perform a·a a public 
officer, he baa no claLm upon the atate 
for compensation ~or such s-ervices. t 
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Williams v. Chariton Co., 85 Mo. 645. 

"The question then is by what statute 
is plaintiff entitled to the fees 
claimed? 

"It is true t hat by section 3267, and 
section 4• article 20, page 2~58, 
ReYiaed Statutes 1889, the aheriff of the 
city of St. Louis is required to attend 
the cr iminal cour ta and court of c1~~nal 
correction of said city, but no fee ia 
allowed ~ by thaae atatutea for such 
service, in the absence of which the pre­
aumpt1on must be indulged that the serv-
ice was gratuitous. * * * * * • 

And in King v. Riverland Levee District, 218 Yo. App. 
490, 493, the rule is further atateda 

•zt is no longer open to question but 
that compensation to a publ i c officer 
is a matter of atatute and not of con­
tract, an4 that compensation exists, if 
it exists at all, solely as t he creation 
of the ~aw and then is Lncidental to the 
off·ioe. (Stat e ex re~. Evans v. Gordon, 
245 Mo. 12, l.o. 27, 149 s . w. 468J 
Sanderson v. Pike County, 195 Mo . 598, 
93 s . w. 942J Sta t e ex rel. Troll v. 
Br own, 146 Mo. 401, 47 s . w. 504.) 
Furthermore our SUpreme Court haa cited 
with approval the statement or the 
general rule to be found 1n State ex 
re1 . Wedeking v. McCracken, 60 Mo. App. 
l.o. 565, to t he effect that the rendition 
of services by a public officer is to be 
deemed gratuitous, unless a compenaat1on 
t herefor ia provided by atatute and t hat 
if by atatute compensation is provided 
for 1n a particular mode or manner , then 
the officer is confined to that manner 
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and is entitled to no other or turther 
compensation, or to any different mode 
of securing .the same.• 

From the foregoing it will be aeen that the c onstables 
or marshals are only entitled to two dollars ( $2.00) for 
impounding a dog the paJ' or Wh1 oh depend.S.ng upon the owner 
redeeming the d og . 

You atate in your letter that the constable~ have 
resigned and refUse to entoroe t h is law. Ae a reault there­
of the county oourt baa appointed a deputy aheritf to perform 
these duties, and you ask whether or not the oourt i• author­
ised to do this b;r virtue of t he proviaione ot Secti on 11516,_ 
R. s. Yo. 1929, which 1a as tollowea 

"Ever," ahe-ritf shall 'be a conservator 
ot the peace within his county. and 
shall cause all ottender a aga~nat law, 
in his view, to enter into reaogni&ance, 
with security. to keep the peace and to 
appear at the next term or t he oircuit 
court or the oountyi and to commi t to 
jail in case ot tai ure to give auah 
recognizance. In &nJ' emergency the 
sheriff &hall appoint sworn deputiea, 
who ahall be reai denta of the county .. 
poaseasing all the qual1f1oat1ona ot 
aher1tf. SUch c:leputies shall serve 
not exceeding tb1~7 clays, and aha1l 
posseaa all the powera and pertorm al.l 
the dutiea ot deput7 sher1t.ta, with 
like r esponsibilities. and for their 
services shall reoe17e ~o dollara per 
day , to be paid out of the county treasury." 

We construe this aeetion to be applicable only when there 
is a general diaturbance of the peace in the county abd the 
sheriff ~ing unable to quell it may appoint deputy sherltts 
for a period of not exceecli.n.g thirty daya who ahall receive 
two dollara ( $2. 00) per day tor their aervi cea . We do not 
think that the failure to entoroe t he dog tax law ia •uoh an 
emergency aa ia contemplat ed by the lawmakera by said Sec-
tion 11516• and• there~ore. the county eourt would be unauthor-
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ised to pay a deputy shertt.t two dol~an· (t2.00) per day tor 
t h i rty daya to perform tbe duties ot enfor-ci~ the dqg tax 
law .• 

Your letter ot February 22n4 Puts another issue into 
the requeat, that 1a., would the ·county court be authorised 
to enplOJ and pa,7 a peraon to enforce ita orden: mad• ror 
the purpose e~ checking .r.biea. which 'JOU a~at. ia plfe'Yuent 
1n that count7. The aeot!.ou of the atatu\ .. whioh .._PP17 to 
the' dut1ea ot the eount7 oourt in auah oaaeit are aa lollo••·• 
1286·'7, 12868, 1'2869 and 128'10. 

Section 12867 R. s. Ki sa·our1, 1929, 1a aa tol~owat 

-whenever rabiea becomes prevalent in 
any city, town or rtllage in thia state, 
the maror ot aueh city,. town or 'Yillage 
aha1l,, accorcllng to the neces·alt,- of 
the oase, 1aaue a quarantine order., re-
quiring eYeey owner or peraon in oharge 
or any dog or 4oga within the l~ta ot 
auch o1 ty, town or Village, to either 
klll or impound his dog or doga, or to 
baYe auob dog or doga 1ma1nlsed. Said. 
orcler shall be published on~ 1n the 
paper oft1ciall7 publishing the bual­
nesa ot auCh city or townJ and in the · 
abaenoe of such paper • shall be po.ated 
•• 1n case ~ aa~ea or peraonal property •. 
'l'he mAJOr of auch c1 ty, town or village 
la authorised b7 proclamation• tc termi­
nate &nJ' such quarantine 11beneYer,, 1D 
hla judSIIlent, the neeeaait7 ~or it no 
longer exiata.• 

Section 12868• R. s. IUaeOtllg• 1929, 1a aa i"oUowaa 

"Whenever rabiea become prevalent in 
aJ17 oounty, township., or echoo~ cliatrict 
1r1 thie ata t e. outa1de or 8.D7 ci t7,. town 
or v11.1age in aucb count7, it shal.l be 
the dUt7 or the county court. or. When 
cour t ia not 1n aeasion., the pre:aiding 
Judge of the oourt. to take cognl zanoe 



Mr. Edward V. Long - 8- February 241 1939 

thereof. The county court, or when 
court is not in aeaaion, the presiding 
judge thereof, ia empowered and ordered 
to issue a quar antine order on eDJ 
count,., townahip, or school diatrict, 
according to the neceasit7 ot the oaae, 
that each and every owner or person in 
Charge of &n7 dog or doga, in the terri­
tory atfeoted, aha.ll either kill or 
impound every dog owned, or for the time 
posaeaaed bJ him, or ba ve au ch dog or 
dogs illllll»ni&ed. ...:aid order ahall be 
published as provided in section 12867 
of thi s arti cle. Such county court or 
presiding judge ther eof ia authorised 
bf order to terminate &nJ auch quarantine 
whene•er, in the judgment of the court or 
preaiding judge, the necessity for it no 
longer exi ata.• 

Section l286~ R. s . Missouri , 1929, is as tollowaa 

•Whenever any quarantine order is issued 
as provided in section 12867 or section 
12868 of thi s article, it shall be the 
duty of a1l police officers, and town 
marShals an4 oonstablea, in t heir rea-
pect1 ve jur1ed1 otiona, and w1 thin the 
jurisdiction of sucn quarantine, to 
kill all dogs tound running at large, 
except those whi ch have been fl!llltlni &ed. • 

Section 12870, R. s . Missouri, 1929, 1a aa toll owa1 

•All expenses of auoh quarantine shall 
be paid out of the treaaurr ot such ci ty, 
town or village, or of the county, town­
shi p or aaho"Ol d1atr1ct, aa the oaae may 
be, and tor the perf ormanoe of thei r 
reapective duties, the polioe oft1oer a, 
t own marshals and constablea, respectively, 
shall recei'Ye suah teea and ~leage aa is 
provided by law for the perrormance ot their 
other like duties." 
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From sai d Section 12867 it will be aeen that •he 
county court, when it Cleeaa 1t necessary., may make the 
quarantine order. Atter au ch order ha• been made • 1 t 1a 
the duty of the poll ce of .f1cera. town marshals and eons table• 
to entoroe it. They are to be paid out ot the treasury ot 
the count7, city. tDWnehip , achool diatrict or village 1n 
whloh such quarantille order 1a made . 

Section 12870, supra, provides tha t the otti c~ra en­
forcing the quarantine orders •ahall reoei ve auoh .feea and 
mileage aa 1a provided b7 law for the performance of their 
oth er like du t i ea . • · ------;,;,;;;;--

While this atatut ea doe-a not apecitically ata~e what 
the amount of' the tee ahall bew 7et it clearly ahowa .that 
the la11111altera intended that the of'ficer a shall be paid tor 
that service. It is def'~te •• to the pay tor mileage, 
and since it providea that thq ahall rece1 ve pay f ol'! this 
aer'Yioe aa they reoe1ve pa7 tor other like dutiea, then it 
will be neceasary to refer to the general atatut ea to ttnd 
where auCh of.flcera per.for.m other duties like the onea ~ 
poaed upon them b7 .S.ction 12869, aupra, and bJ the ~·• 
allowed for auch service, fix the tee f ort he off'icer for 
perto~ng t h e dutiea imposed u pon ~ by said Section 12869 . 

Section ll7?7, R. s. lliaaouri, 1929• which ret"era to 
oonatablea, provide a that a constable aball reoei ve t.n 
cents per ~e for aerving prooeas. I f it is neceas~ 
tor the eonatable to travel 1n esecuttng the quarantine 
oroer ot the oount7 court , then thi s aervice would be l~ke 
the aervice of the of ficer in serving a proc.as. md •e 
thSDk he would be ~1tled to Jllileage at ten cents per mile. 
This seetion alao providea that the conatable shall receive 
such compensation aa the j uatice o:f' the peace ma7 aw&J"d 
:f'or reeeiving and keeping property on execution or attach• 
ment. 

The oonatable• in en:f'orcins the quarantine order o:f' 
the count)' court b7 taldng up and keeping o~ 1apoundiDg 
t he doge._ would be perf orming a serv1 oe like tl::a t ot reeei Y-
1ng and keeping propert7 under execution or attaChment, and 
we think that the lawmakers had this section in mi nd Jrhen 
the7 provldecl tha t the ot:f'icer shoul.d receive pe.y the same 
as :f'or other like ser rt oe and that they intended that :f'or 
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the aerrtc.ea or the constable 1n pert'orm.ing hla dutiea 
under the quarantine order of the court he should be paid 
such amount aa the county court wh1 cb i s sued the q\UUJant1ne 
order may deem proper. 

CONCLUSION. 

FI"'m the foregoing we are ot the opinion tiw. t the 
coun t7 oour t 1a not autbori&ed t-o eapl07 and pay out of 
the county tunda a peraon to entoree the provia1ona df 
th~ law relating to ~axation of dogs. However we are of 
the opinion that if' t here ia an epidude or rat1ea ~ the 
eount7., o1 ty, township or aohoo.l district that the ctnm.t7 
court may make a quarantine ollder and pay the o.ffi cer~ 
who entoree aueh order a reasonable amount of ·compen,.ation 
r-or their aervicee and tor· the mileage whioh such officer 
travelled. in executing the order' t hey aball be paid alt the 
rate of ten c&nta per mil.e. 

Reapeottul~y submitted 

TYRE W. BURI'ON 
Aaa1atant Attorney Gene~al 

APPROVEDJ 

(Acting) At tome,. General 

TWB 1DA 


