UNEMPLOYMENT In absence of fraud four separate

INSURANCE: corporations having a majority of the same
stockholders, and not individually having
eight employees, do not come under the
Unemployment Compensation Act.
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Dear Sir:

%e are in recelipt of your request for an opinion
under date of October 4, 1639, which reads as follows:

"Ernest 1. ¥inkelmenn called at my office con-
cerning the interpretation of Seetion 3 (H)=(4)
of the Missouri Unemployment Compensation Law.

"There are invoplved four separate corporations
which operate separate drug stores in the City

of Ste is. One corporation was formed October
13, 1913; another corporation was formed July 1,
1915, and the third corporation was formed July 1,
19153 the fourth corporation was formed and or-
ganized Februery 8, 1935. All of these corporations
operato separate and distinect stores at cdifferent
addresses in the City of St. “ouis. These corpo-
rations were formed primarily by Lrnest A. "inkelmann
and Henry F. Winkelmann for the purpose of furnish-
ing employment for their children.

"The stock in these four corporations 1s divided

up among nine people, the majority, however, being
held by Ernest A. Winkelmann and Henry /. Winkelmann.
The amounts in the various corporations can be ascer-
tained by writing Ernest E. “inkelmann at 7631 So.
Broadway.
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"The Unemployment Compensation “ommission of Mo.

is contending that all of these corporations should
be considered as a single unit under Seetion 3

(H) =(4) of the Missouril Unemployment Compensation
Lawe

"I understand there are a number of similar situa-
tions in the City of s8t. Louils which is causing
great confusion to the owners of these corporations.
I believe an opinion from the Attorney-General's
Office would be in order covering this subject;
there is no question in my mind that this thing

is going to come up frequentlye.

"} gather from the correspondence of the Unemploy~
ment Compensation Commissior. that they have defi-
nitely concluded in their opinion, regardless of
the fact these are separate corporations, that
they are one employing unit under the sections
aforementioned, Of course, the stockholders in
theése corporations contend otherwise. There 1is

a very substantial sum of money involved at this
writing and, of course, will be larger in the
future. These taxpayers are not satisfied with
the interpretation placed on these sections by
the Unemployment Compensation Commission and are
extremely anxious that the Attorney-ieneral's
0ffice render an opinion thereon.,"

Seetion 5, pare. (g), of the Unemployment Compensation
Laws of Missouri, 1938, page 888, reads as follows:

"1"Employing unit™ means any Individual or type

of organigation, including any partnership,
association, trust, estate, joint-atock company,
insurance company or corporation, whether domestic
or forelgn, or the recelver, trustee in vankruptey,
trustee or successor thereof, or the legal repre-
sentative of a deceased person, whieh has or sub-
sequent to Jamuary 1, 1936, had in its employ one
or more individuals performing services for it
within this state. All individuals performing
services within this state for any employing unit



Hon. Joseph A, Lennon (3) October 19, 1939

which maintains two or more separate establish-
mente within this state shall be deemed to be
employed by a single employing unit for all the
purposes of this Act. Each individual employed
to perform or to assist in performing the work
of any agent or employee of an employing unit
shall be deemed to be employed by such employing
unit for all the purposes of this Act, whether
such individual was hired or paild directly by
such employing unit or by such agent or employee,
provided the employing unit had actual or con-
struective knowledge of the work."

It will be noticed under the above paregraph (g) that an
individual performing services within this state for any
employing unit which maintains two or more separate estab-
lishmente within this state, shall be deemed to be employed
by a single employing unit. That phrase applies only where
the same employing unit has two or three other places of
business in this state, and does not apply to the state-
ment of fac¢ts set out in your request.

Seotion 3, par. (h), sub-section (1), of the same
act, reads as follows:

®"Any employing unit which for some portion of a
day but not necessarily simultaneously, in each
of twenty different weeks, whether or not such
weeks are or were consecutive, within elther the
current or the preceding calendar year, has or
had in employment, eight or more individuals ir-
respective of whether the same individuals are
or were employed in each such day; = # ¥

Under this section in order that an employing unit come
within the terms of the Unemployment Act there must be
eight or more individuals employed in the concern. In
answering your request we are presuming that each and
every separate corporation set out in your statement did
not have eight or more employees, but the agzgregate num-
ber of employees of all of the separate corporations con-
sisted of more than eight individuals. The section which
is mainly under construction is Section 3, par. (h), sub-
division(4), of the Unemployment Aet, Laws of Missouri,
1939, which appears on paze 880+ This seetion reads as
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follows:

"Any employing unit which, together with one

or more other employing units, is owned or

controlled by legally enforceable means or

otherwise, directly or indirectly, by the

same interests, or which owns or controls one

or more other employing units by legally en~

foreeable means or otherwise, and which, if

treated as a single unit with such other em=-

ploying units or interests, or both, would

be an employer under garagrnph (1) of this

subsectiony #* # =«

!

It will be noticeéd (in the above sub-section that the word
"same" appears. Under the statement of facts set out in
your request, although the majority of the stock is held
by the same persons in each corporation, it does not
necessarily mean that they are owned or controlled directly
or indirectly, by the same interest, for the resson that
being corporations each store is a separate and distinct
entity from the other store. You also stats in your re-.
quest that the purpose of the forming of the separate
and distinet corporations was so that the children of
each of the two main principal stockholders could have em-
ployment and a business of their own. It will also be
noticed in the above sectlion that the words "directly or
indirectly", are used, which, in other words is a pre=-
vention of the use of fraud or a sham to cvudo the ternl
of the Unemployment Act.

It has been repeatedly held that a corporation
is distinet and separate from its members or stockholders.
14 C. J. page 58, seebion 192, states the rule as follows:

"Since a corporation 1s a person distinect
from its members or stockholders, it follows
that, even though the same individuals may be
the incorporators of, or own stoek in, two
separate corporations, and even though such
corporations may have the same individuals
as officers, there is no identity between the
two oorporlgionl, and neither is liable for

o —— e
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stock
court

the acts or faults of the other merely be-
cause of the identity of the members or
stockholders and officers. A holding corp-
oration has a separate corporate existence, and
is to be treated as a separate entity, unless
the facts show that such separate corporate
existence 1s a mere sham, or has been used as
an instrument for concoaiing the truth."

|
Also, in the case of Enott v. Fisher Vehicle Wood=-
& Lumber CO.. of Erm. Ark.’ 190 8, %, 5‘78, the
said:

"This is an interplea ingrafted on an attach-
ment suit. The defendant in the attachment is
the Fisher Vehicle Woodstock & Lumber Company,
a Missourl corporation, and the interpleader 1is
a corporation of Arkansaes with practically the
samé name. For convenience we will designate
the defendant as the Missouri corporation and
the interpleader as the Arkansas corporation.
The Missouri corporation became indebted to
plaintiff, and he brought suit and attached the
property of Iinterpleader, some woodworking
machinery, as defendant's property, and the
Arkensas corporation has interpleaded claiming
ownership. A. B. Fisher purchased this attached
machinery from an Indiana manufacturing company
and nmortgaged 1t back to secure §2,500 of the’
purchase price. Fisher then helped organize
the Nissourl corporation, which tooi over the
property subject to the mortgage which had been
duly recorded. The Missouri corporation became
involved in debt and made default in the payment
of this mortgage debt. The mortgage was fore-
closed by the holder of the note, an Indiana
bank, and that bank became the purchaser and
owner of the machinery. Fisher then helped
organize the Arkansas corporetion, and the
Indiana bank sold this machinery to it. Plaine-
tiff, a creditor of the Missouri ecorporation,
attached thils property of the Arkansas corpora=-
tion as belonging to the former. "
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The court further said, at l. c. 379:

"There was no fraudulent conveya
Missourl corporation, plaintiff!?
unless the property on its trans
Arkansas corporation became the
the Missouri corporation, plaint
to attach 1t. This, however, wa
upon whiech plaintiff recovered,
predicated his right to recover
being fraudulent. This parti
no more subjeet to attachment as
the Missouri corporation than wa
erty owned by the Arkamsas corpopation. Simi-
larity or even identity of names does not make
the identity of corporations formed under dif-
ferent ereignties. Even if there was identity
of st lders, the corporations would be dis-
tinet (10 'Cyc. 2873 5 Thompson on Corporations,
sections 95985, 60943 Richmond & I. Const. Coe

ve Ri » 08tc., Re COe, 68 Fed. 105, 15 C.

Co A 289, 3¢ L. Bo Ay 6255 % % #» "

c® by the
debtor, and,

not the theory

8 his instruction
the transfer
property was
the property of
any other prop-

In the above case the stockholders of the Missouri Corpora-
tion were the same s tockholders of the Arkansas Corporation.
The court in that case, under the facts as set out in the
case, held that the two separate corporations were not
formed for any fraudulent purpose. The rule is greatly dis-
cussed in the case of Majestic Company v. Orpheum Circuilt,
2]l Fed. 2d 720, l.c. 724, where the court said:

"In legal conception a corporation has an
entity separate andi distinet from its stock-
holders; and the aet of the corporation 1is
not that of the stockholders. Nor is its
obligation that of its stockholder. Hall's
Safe Co. et al. v. Herring-Hall-Marvin Safe Co.
(C. Cu As) 146 F. 37, 14 L. Re A. (N.S.) 1182,
modified 208 U. S, 554, 28 8, Ct, 350, 52 L. rd,
6163 Richmond, etce., Coe v. EKichmond, etc., K.
Re (Co Ce As) 68 Fo. 105, 34 L. He A, 6256 (3)
A corporation is not liable for the acts or
the obligations of another corporation, merely
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because it controls sueh other by reason
of ownershilp of 1ts stocke. lew York Trust
Coe Ve Carpenter (Ce Co A.) 250 F. 6683
Minifie v. Rowley, 187 Cal, 481, 202 P.
6733 City of Winfield ve. Wichita Natural
Gas Cos (Ce Ce Ay) 267 Fo 473 Watson v,
Bonfils (Ce Ce Ae) 116 Fe 1573 Syndicate
Coe Ve Bohn (Ce Cs A.) 66 F. 165, 169,

27 L. Re A..614; 12 Columbia Law Review,
496, 5173 Richmond, etc., Cos Ve Richmond,
etc., He Re (Cs Ce As) 68 F, 105, 34 L. Re Ao

“The corporate entity will not be ignored at
law nor in equity, whether the econtrol is in
the hands of one or many stockholders. City
of ¥Winfield v, ¥Wichita Natural Gas Co. (Ce Ce
A,) 267 F. 473 12 Columbia Law Review, 496,
5173 Richmond, etc., Co. v« Kichmond,etec.,
Re Re, supraj Watson ve. Sonfills, supraj;
Alello ve Crampton ( Ce Ce As) 201 F. 891
East St. Louls, ete., Hy. Co. v. Jarvis

(Co Co A.) 98 Fo T735.

"(4) The corporation will be regarded as a

legal entity as a general rule, and the courts
acting cautiously and only when the circumstances
Justify it, will ignore the fiction of corporate
entity, where it is used as a blind or instru-
mentality to defeat publiec convenience, Jjustify
wrong, or perpetrate a fraud, and will regard
the corporation as ap assoclation of persons.
Peckett v. Wood (191‘-_00 Ce A, 34 Cil‘o) 234

Fe. 8333 New York Trust Co. v. Carpenter (1918
Ce Co As 6th Cir.) 250 F., 6683 The Cloucester
(De Cp Mams. 1923) 285 ¥. $79; Donnell v. ler-
ring-lall-Marvin Safe Co., 208 U. S, 267, 273,
83 SI Ct. m. 52 LO M. ‘:31, ‘87‘ CIty of
Winfileld v. Wichita Natural Gas Co. (Ce Ce As)
267 F, 473 Richmond, etc., Cos ves Eichmond,
etec., Re Re (Ce Co As 6) 68 ¥, 105. 34 Le. Re As
6263 Vatson v, Bonflls (Cs Ce As 8) 118 F.

1673 BEast St. Louls, etec., Ry. v. Jarvis (C.

Ce Ae 7) 92 Fo 7353 Alello v. Crampton (Ce Ce A
8) 201 F. 8913 Hall's Safe Co. ot al. v, Herringe
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Hall=Marvin Safe Co. (Ce Ce Ae 6, 1906) 1486

Fe 5". 14 L. Re Ae (!.S.) 1183. modified

208 U. %o 554, 28 S. Ct., 350, 62 L. Ed, 616;
Erkenbrecher v. Grant, 187 Cal. 7, 200 P,

641; Peterson ve Chicago, Ke I, & P, Re Cos
(1907 ) 2056 U. 5. 3564, 27 8, Ct. 513, 51 L.

Ed. 8413 Pullman's Palace Car Co. v. Moe. P.

Re CoOe, 115 U, S, 587, 6 Sa Cte 194, 29 L.

Ed, 4993 P.ﬂhtt Ve ‘M ‘1916 Ce Co Ae 5)

234 F, 8333 In re Watertown Paper Co. (1909

Ce Co Ae'2) 169 F, 26283 Smyth ve Asphalt Belt

Re Coe (1923 Ds Ce Tex.) 2902 F, 8763 Georgla

S8s & Fe Rye Cos ve Georgia Public Ser. Comme.

ve Holland City Gas Co. (1919 Co Ce Ae 6) 257

Fe 6793 Haskell v, MeClintie~Marsnall Co.

(1923 Ce Co Ae 9O) 289 Ps 4063 Stoneé ve. Cleveland,
Cep Co Ste Le Rye Coa, 208 N, Y, 352, 95 N. E.
816, 35 Le Re Ae (Ne S¢) 7703 Ulmer v. Lime Roeck

ae- (1904) 98 Me, 579’ 87 A. 100 » 86 Lo Re Ae ~

3873 Bergenthal v, State Garage & Trucking Co.,
179 wWis, 42 (1928) 190 N, W, 9013 Pittsburgh

& Buffalo Coe ve Duncan (C. Ce A.)232 F, 5843
Martin v. Development Co, of America (1917)

‘Co Ce Ao 9) 240 F, 423 United States v. NMil-
waukee Ref. Transit Co. {C. Ce) 148 Fe. 2473
Edward Finch Co. ve Hoble, 12 F. (24) 360 (C.

Ce Ae 8 Cir.); 31 Harvard Law HReview, 894; 27
Harvard Law Review, 3863 17 Columbila Law Hew
view, 128, 132 to 133 2 Mass. Law Quarterly,
- 308, 309 to 310; 28 Harverd Law Review, 8l1;

32 Harvard Law Review, 424, 428; 20 Harvard
Leaw Review, 223 to R!&i 96 Central law Janrnnl,
201; 12 Columbis Law Review, 496, at 517."

In all of the ceses clted and set out in the above partial
opinion in that ecase it appears that the rule 1s not settled
conclusively, but 1s a mixed guestion of fact and law; that
in each case a separate rule or opinion could be formed, all
depending upon the facts in the cese. It 1s all based upon
the general rule that the legal entity of a corporation is
recognized and the courts uphold the separate and distinct
entity in all cases, except in very few exceptions where

it 1s used &s a blind, or instrumentality to defeat publie
convenience, Jjustify wrong, or perpetrate a fraud, and in
that case the courts have interpreted the corporation as

an association of peresons,
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CONCLUSION,

WHEREFORE, in vliew of the above authorities, 1t is
the opinion of this department that corporations separately
formed and operating, although consisting of the same stock-
holders, or same officers, who have received their certif-
icate of incorporation as separate corporations from the
Secretary of State do not come within sube~division 4, per-
agraph (h), of Section 3, of the Unemployment Compensation
Act, 1939, page 869, unless, under the facts of the in-
corporation and their operation they are used as a blind
or instrumentality to defeat publiec convenience, justify
wrong, or perpetrate a fraud.

It is further the opinion of this department that
although we do nat pass upon the facts in the case, it
appears from the statements in your request that it was
not the intention of Ernest A. Winkelmann and Henry I.
Winkelmann to evade the Unemployment Act, but was for the
purpose of furnishing employment for their children.
Further facts may be used to show that their it entions
were fair in the matt-r and not for the purpose of defeat~-
ing public convenience, justifying a wrong, or perpetrating
a fraud. That the certificate of incorporatlion may have
been obtained for each of the separate corporations some
time before the enactment of the Unemployment Act, which
was in 1937.

This office cannot render an opinion to cover all
facts that resemble the facts stated in your request, for
the rcason that it is a mixed question of faet and law,
whether or not the separate corporations are operating,
owned and controlled by lezal enforceable means, directly
or indirectly, by the same interest, so as to not come
within the terms of the Act by reason of a sham or fraud.

Respeetfully submitted,

We J« BURKE
APPROVED1: Assistant Attorney-General

!!ziE e Buﬂ!‘;la
(Aeting ) Attorney-<eneral
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