
I ' ltNEMPLOYMENT In absence of fraud four separate 
corporations having a majority of the same 
stockholders, and not individually having 
eight employees, do not come under the 
Unemployment Compensation Act. 

INSURANCE: 

October 19 , 1939 

Ron. Joseph A. L~nnon 
Assistant Attorn~y-ueneral 
905 ·Central Jatidnal Be.nk ·Bl dg. 
St . ~ouis, Missouri 

Dear Sir: 

\:·e are i n r eceipt of your r equest for an opinion 
under date of October 4, 1939 , which reads as follows& 

"Er nest L. Winkelmann called at my office con­
cerni ng the interpretation of Se ct ion 3 (H)-(4) 
of t he Missouri Unemployment Compensation Law. 

"There are involved four separate corp orations 
which operate separate drug stores i n the City 
of s t . ~ou1a. One corporation was formed October 
13, 191S; another corporation was formed July 1, 
1915, and the third corporation was formed Jul y 1, 
l 915,J the fourth corporation w•s formed ana or­
ganized February a, 1935. All of t hese corporations 
operate separate and distinct stores at d i fferent 
addresses in the City of St . Lou is . These corpo­
r ations .. re formed primarily by .t.rnest A • . , i nkel!llann 
and Henry F. Winkelmann for the purpose of furnish­
ing employment for t heir children. 

"The stock in theae four corporations is divided 
up among nine peopl e , the majority, however , being 
held' by Ernest A. ~ inkelmann and Henry F. ~ inkelmann. 
The amounts in the various corporations can be ascer­
tained by writing Ernest E. » inkelmann at 7631 So~ 
Broadway. 
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•The Unemployment Compensation ~ommission of fo. 
is contendi ng that all of these corporations should 
be considered aa a a1ng1e unit under Section 3 
(H) •(4) of the Missouri UnemploJment Compensation 
Law. 

"I understand t here are a number of simil ar situa­
tions 1n the Cit~ of s t . Louis which is caue inb 
great contuaion to the o~era of these corporations. 
I bell••• an opinion from the Attorney- General's 
Office would be tn order covering t h is sub ject; 
the~ 1a no quest ion i n my mind t hat this thing 
is go1ng t o .come up frequentll' • 

"I gather from the eorreapondence of t he Unemploy­
ment Compensation Commiaaior. that they have d~ti­
nitelJ concluded 1n their opinion, regardless of 
t he faet these are separate corporations, that 
the~ are one emplo7!ng unit under the ••ctiona 
aforement ioned. Of course, t he stockholders in 
these corporations contend otherwise.. There is 
a very substantia~ .us of mone7 involved at t h is 
writing and, of course, will be larger in the 
future . Tbeae taxpayer a are not satisfied with 
the interpretation placed on thea• aect1ona by 
the Un&mplo,ment Compensation Comm1aa1on and are 
extremely anx1oua t hat t he Attorney-General'• 
Off ice render an opinion thereon. • 

. ' 

Section 3, par. ( g) , of t he Unemployment Compeneat1on 
Act, Lawa of 141asoor1, 1939. ·page 888, reade aa follower 

"• "Employing unit" means &Jl7 individual or t ype 
of organisation~ inc~uding any partnership, 
association. truat~ eatate. joint-stock company, 
insurance company or corporation, whether domeatie 
or foreign, or the receiver, trustee 1n bankruptc~ , 
trustee or aucceaeor t hereof, or t he l egal repre­
sentative or a deceased person, which has or sub­
sequent to Janu&rJ 1, 1936• bad in i ts employ one 
or mo.re i ndividuals performing serv1cea tor it 
within t h is atate. All 1nd1v1duala perrorm1ng 
aerTicea within this atate for anJ employing unit 
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whica maintains two or more separate establish­
menta within this state shall be deemed to be 
employed by a single employing unit for all t he 
put-poaea of this Act. Each individual employed 
to pertoftl or to aaaiat 1n performing the work 
of &nJ agent or employee of an employing unit 
shall be deemed to be employed by such employing 
unit tor all the purposee of t his Act. whether 
such i ndividual was hired or paid directly by 
euch emplo-ying unit or by wch agent or eq>loyee, 
provided t he emploJ1ng unit had actual or con­
stru~tive knowledge of t he work.• 

It 11'111 be noticed under t he above paragraph (g ) that an 
1ndi vi dual pertOl"Dling eeM'ioea within this ata te for am.J 
employing unit which -.1nta1na two or more eeparate eatab­
liabmente within this atate. shall be deemed to be employed 
by a aingle employing unit. That phrau appliea only where 
the same employing unit has two or three other place a of 
business 1m this state. and does not apply to the atat•­
ment Jf faets set out in your request. 

Seotion 3• par. (h), aub-aection (1), of the same 
act, reads as follow8t 

•AD7 emplo71Dg unit which tor some portion of a 
day but not n.o•saarily atmultaneously, 1n each 
ot twent7 different weeke, Whe t her or n~t such 
weeke are or were consecuti~, within either t he· 
curr•nt or the preceding calend•r year. has or 
bad in emplo~ent. eight or more individuals ir­
reapectiYe ot whether the same individuals are 
or were employed 1n each such da7J • * " 

UDder thie section in order that an emplo71ng unit come 
within the t erms or the Unemployment Act there must be 
eight or more indiv1duala employed in the concern. In 
anenr1Il8 your request we ar• pre ·aum1ng that eacb and 
every separate corporation set out in your statement did 
not have e-ight or more employ•••• but t he aggregate num­
ber of employeea of all of the aeparate corporation• con­
elated or more than eight individual•• The aect1on which 
ia mainl7 under conatruction 1s Section 3, par. (h) • aub­
d1v1s1on(4) , ot t he Unemployment Act. Lawa of Mi ssouri• 
1g39 • Which appear a on page sag • 'l'his aeetion reads a• 
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followat 

"AnJ employing unit wh1ch; .together with one 
or more other employing units. is owned or 
contro~led bJ legally enforceable means or 
otherwise , directly or i nd irectlJ, b7 the 
same intereats, or which owns or controls one 
or:more other employing unite bJ legall7 en• 
for,eable means or otherwise, and whicn, 1t 
treated aa a single unit with such other •m­
ploy1ng unita or intereat.a._. or botl;l, would 
be an employer under paragraph ( l) ot thia 
aubsectionJ * o * " 

It. will Qe noticed l1n the above ~b-sectiom that the w9rd 
"aame" appears. Udder the statement of facta set out 1n 
your request, uthough the majority or the stock is held 
bJ the same persona in each corporation, it doea not 
neceaaarilJ mean tbat the7 are owned· or controll·ed directly 
or indirectly, b7 the same i nterest, tor the r eason that 
being corporations each store is a· 1eparate and ·d1st1net 
~ntit7 tr.om the other store . You al~o 1tate i n Jour r•- ,. 
quest that the Plrpose ot the tora1ng ot t he separate 
and distinet corporation• was so that the children of 
each of t he two main principal atockholdera could have em­
ploJlHnt. and a bus1nes• ot their own. It will also be 
noticed in the above 1eotion that the worda "direotlJ or 
1ndir~ct~•. are used• which• 1n other words ia a pre• 
vention of the use of traud or a abam to e-.ade the t ez-$a 
of the Unemplo,ment !ot. 

It has been repeatedly held that a corporation 
ia distinct and separate tram its memhera or stockholders. 
1• c. J. page 58, .... ion 19, atat ea the rule a a followaz 

•s1n~e a corporation. ia a person d1ati~ct 
tr~ 1ta members or •toCkholders, it fol~owa 
that, even though the aame 1nd1v1duala m&J' be 
the incorporator• or, or own atock in. two 
.separate corpdrationa, and even though auch 
corpora tiona ma7 ba.ve the same 1nd1 vidual a 
aa ot.t1cera, there 1a no 1dent1t7 between the 
two ~orporatio~, and neither ia liable tor 
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the acta or faults of the other merely be­
cauae of' the identity of t he members or 
atoekh.oldera and of'.ticers . A holding corp­
oration baa a separate corporate .ex1atence. and 
ia to be treat~d a s a aeparate entity. unleaa 
the facts show that auch separate corporate 
existence ia a mere aham. or ~s been uaed aj 
an lnatrument tor concealing t he trut h .ft 

Alao. 1n t he case of Knott v. Fisher Veh1cle Wood­
atock & Lumber Co. • of Erin. Ark. • 190 s. ··• 378, t he 
court aaida 

"Th1a ia an interplea ingratted on an attach­
ment auit. The def endant 1n the attachment ia 
the Piaher Vehicle Woodatock & Lumber Company, 
a M!aaourl corporation. and the 1nterplead•r is 
a corporation of Arltaneaa with practicallJ the 
same name. For conTenience we will designate 
tbe defe ndant as the M1aaour1 corporation and 
the interpleader aa the Arkaneaa corporation. 
The Uiaaouri corporation becam. indebted to 
plaintiff • and be brought ·suit and attached the 
property ot interpleader. aome woodworking 
machine17 • a a defendant.' a property • and t he 
Arkanaaa oorporatioa baa interpleaded claiming 
ownerah1p. A. B. Fiaher purchaaed t h ia attached 
machinery tram an Indiana manufacturing company 
and mortpged it back to secure $2.500 or the' 
purchaae price. Fiaher then helped organi ze 
the iaaouri corporation. which took over the 
propert7 aubjeot to the mortgage which had been 
dul7 recorded. The M1s•our1 corporation became 
involved in debt and made default 1n the payment 
of t h1a mortgage debt~ The mortgage waa fore ­
closed by the holder or t he note. an Indiana 
bank. and that bank became t he purchaser and 
owner of the maGh1nerJ• F1aher t hen hel~ed 
organise the Arkanaaa corporation, and the 
Indiana bank ao~d t h1a maohiner7 to it. Plain­
tit! • a creditor of_ the J41aaour1 c_orporat1on, 
a-ttaehed th1a prope r t7 of the Arkanaaa corpora­
tion aa belonging to the f ormer. • 
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The court further said, at 1. e. 3'791 

•The" waa no fraudulent conveya ee by the 
U1sso·uri corporation, p1a1ntitt• debtor, and* 
unleaa the property on ita trana er to the 
Arkanaaa corporation became t h e roperty of 
the H1aaour1 corporation, plaint tt bad no right 
to attach it. This, however, wa not the t heory 
upon .nich p1&1nt1tt ~•covered• a h1a 1natruct1on 
predicated b ia right to reco•er n the tranater 
be ing fraudulent. Thia partie r property waa 
no more aubjeot to attachment aa t he property of 
the I 1aeour1 corporation than w. &.n,J. otber prop­
ertJ owned b7 the Arkamaa corpo at ion.. S1mi-
lar1tJ or even 1dent1t7 of Damea doea not make , 
the ident~t7 ot e~rporationa farmed under dif­
ferent ao ereigntt.•• Even lt there waa identity 
of -atookh ldera • . the corpc>rationa would be d1a­
t1net (lO fCJC• 2871 5 Thompaon on Corporations , 
aeotiona ti986, 6094-J Richmond & I .. Conat. Co. 
•· R1enmoAd, ete., R. co., sa Fed. ios, 15 c. 
c. A. 289 S' L. n . A. 625J * * * • 

f 

In the above oe.se the atookholdera of the i s8our1 Corpora­
tion were the .._. a tockholdere ot the Arkansas Corporation. 
The court in- that ease, under the facta u aat out i n the 
caae ,. held that ' the two aepare.te corporations were not 
formed tor anJ ~rau4~nt purpose. The rule ia greatly d1a­
euaaed i n the caae ot bJeat1c Com~nJ -.. Orpheua Cireul~ 
21 Fed. 2d 720. 1.c. 72f• where the court said: 

•In legal conception a corporation baa an 
entlt7 separate am d1at1nct from ita atook-
hoJd e.ra J and the aot of the corporat 1on ie 
not that of the atockbolder.. Nor ia ita 
obligation that of 1ta atockholder. Hall '• 
Sate Co. et al. v. Herr1ng-Hall.-Jianin Sate Co . 
(C. c. A.) l.a F. 37• lf L. R. A. (K. S.) 1182, 
modified 208 U. s. ·55f, 28 s~ Ct. S50, 52 L. Ed. · 
616J R1c~ond, etc., Co. v. Richmond, etc •• R. 
R. <C• c. A.) 68 F. , l05, 34 L. R. A. 625. (3 ) 
A corporation ia not liable tor t he a cta or 
the obligations ot another corporation , mere ly 
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beca~ee it contr·ola auch other ~1 rea•on 
of ~wnerahip o£ ita stock. New York Trua~ 
·co. v:. Cuopenter (c. c. A.) 250 F. 668J 
M1~it1e v. Ro-l•y, 187 Cal. 481* 202 P. 
673J Cit7 ot Winfield v. Wichit~ Natural 
Gas Qo. (c. c. A.) 267 F. 47J Watson v. 
Bonfil• (C. c. A.) 116 F. l57J S~ndicate 
Co. v. Bohn (C. c. A.) 66 F. 165.- 169• 
27 L. R. A. 614J 12 Columbia Law Review~ 
4ge• 51'1 J Ricbaonc!. etc. •• co .. v . , Richmond, 
etc., R. R. (C • . C. A• ) 68 F. 105, 34 L. R. A. 
625. 

•The corporate entity will not be i gnored at 
law nor in e~uitJ, whether t he control ia in 
the hands 9f one or li&J\1 atockhol<tera. Clty 
ot Winfield v. W1eh1"ba liatural Gaa Co. ( C. C. 
A. ) 2et1 F. 4'7 J 12 Columbia Law Review. 496, 
61VJ Richmond. etc., co. v. Ricbmond,etc., 
R. R.,. supr&J Wataon v. ~ntila,. aupr&J 
Aiello v., Crampton ( c. c·. A.) ·201 F • 891J 
Eaat St. Louie, eto •• Ry. Co. ~. Jarvia 
(C. C. A.) 91 F. 7&5. 

•(4) The corporation •ill be regatde4 as a 
le al entitJ aa a general rule, and the courts 
acting oaut1oual7 and only when the·, c1rcumat6ncea 
Jua.tity it, will ignore the t1ot1o.n ot corporate 
entitJ. where 1t ia uead as a blind or tn.tru• 
mentalit7 to d•t•at v~lic con~•n1ence, j~t1t; 
wrong• or perpetrate a fraud• and wl~l rega~d 
the corporation aa Ab aaaoo1aii1on ot persona. 
Peckett v. Wood (1916, C• C. A. M Cir.) 2M 
P . 83SJ New York Tr\lat Co. v. Carpenter (1918 
c. c. A. 6th Cir.) 250 F~ 668J The Gloucester 
( D. c,. )f•••• 192&) 285 :11. ~79J Donnell v. 1ier­
r1ng-Hall-Marv!Jl Safe Co •• 208 u. s. 267 , 273. 
28 s. ct. aea. 52 L. Ed. 481, •a7J City or 
Wint1eld v. Wichita Natural Gaa co. (C. c. A.) 
267 F. •7J Richmond• etc •• co. v. Richmond. 
ete~. R. R· (C. c. A. 6) 68 F. 105• 34 L •. R. A. 
625J Wataon v. Bonti1a (c. c. A. 8 ) 116 F. 
157J Eaat St. Louie. etc •• R7. v. JarT1a ( C. 
c. A. 7) 98 F. V36J Aie1lo v. Crampton (0. r . A. 
8) 201 F. 891J Mall '• Sate Co. •t al. "'• Herring• 

~ 

I 

f 
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Hall~Marvin Safe Co. (C. c. A. 6• 1906) 146 
F. 37, 1• L. R • . A. (N. S.) 1182• modified 
208 U. s. 55-j, 28 S. Ct . Sso~ 62 L. E4. 6161 
Erkenbrecher •• Grant, 187 C&l. 7, 200 P. 
S.lJ i eteraon v. Ch1e&6~;. R. I. & P. R. Co. 
(19C7) 205 u. s. ~6·~ 27 s. Ct. &1~- 61 L. 
Ed. 841J Pull..matl'• Palaee Car Co. • · Mo. P. 
a. to., 116 u. s. 587• 6 s. ct. 19•, 2g L. 
Ed. •99J Pec~tt •• ood (1916 c, c. A. ~) 
2~• F .• 83~j In re atertown Paper Co. (19~ 
C. C• A. ' 2) 189 F. 252J Sm.7th • • A.apbalt Belt 
R. Co. (1923 D. c. Tex.) 292 F. 8761 Georgia 
s. & F. RJ• Co. • • Georg ia Public Ser• Coma. 
(].g2~ D. C. Ga. ) 2ag F. 8'78J City of Holland 
v. Holland City Gaa co. (1919 c. c •. A~ 6) 257 
P. 67~J Haskell ~. McC11nt1o-Marshall co. 
( 192~ c. e. A. 9 ) 289 Pe 405J Ston' v . Cleve1and~ 
c., c. St. L. Ry. Coe; 20& N. Y. · 35i, 95 N. E. 
816, 35 L. R. A. (N. s. ) 770 J Ulme v. Lime Rock 
R. Oo .. (190') 98 Jfe. 579, 67 A. 100 , 66 L. R . A. / 
387J Bergentba1 v.· St ate GArage & Tr ucking Co., 
179 Wla • .a ( 1922) 190 If• • ~011 ,ittsburgh 
&: Bu.tfalo Co. v. Duncan (c. c. A. )232 F. 584J 
J.tartiD v . Deftlopaent Co. of Amer1c~ (1917) 
(C. c, A. 9) 240 F. • 21 United Stat ee T . Mil-
waukee Ret. Trane1t Co. (C. C .. ) 142 F. 2-47J 
Ed-.r4 Pinch Co. v. ob1e , 12 ~. (24}- 360 (c. 
c. A. 8 C1r.)J 31 Harvard r..w Review. 89''; 2:1 
Harvard Law Review, 381J 17 Columbia Law Re-
view, 128, 132 to lSSJ 2 Kaea. Law Quarterl7, 

· 308, ~ to 310J 28 Harvard Law Review., 811; 
32 B'arTard Law Review, 42•, 428J · 20 Harvard 
Law Review, 223 to 22'J 96 Central Law JOurnal, 
201; 12 Columbia Law Review, 496• a t 517 . • 

In all of the caMe cited and se t out in the above pe.rt1al 
opinion in that case it appears that the rule 1a not ae~tled 
conclusively, but ia a mixed queat1on of raet an~ ·law) that 
in each caae a aepara~e rule or opinion could be formed~ all 
depending upon t he f acta in the ease . I t ie all based upon 
the general rule that the legal entity of a corporat ion ia 
recognized and the courta uphold the separate and di e·tinct 
entit7 in a ll caaea, except in ~ery few exceptions where 
it 1s used aa a bl1nd • or 1natrumentality to defeat public 
convenience., just1t:y wrong, or perpetrate a fraud., and 1n 
that ease tho courta have interpreted the cor poration as 
an association ot person•~ 
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CONCLUS ION. 

nJEREFORE, in view of the above authorities, it is 
the opinion of t h i s department t hat corporations s eparately 
formed and operating, althoU6h cons isting or t he same s tock­
hol ders , or same of f icera, who have rece i~ed their certif­
icate of i ncorporation a s separate corporations from the 
Se cretary of Sta~ do not come within sub-div1e1on 4, par­
agraph (h); or Section 3 , of t he UnemploJ!Dent Compensation 
Act , 1g39, pa eeg , unleaa, under the facta or the in­
corporat~on and t heir operation they are used as a · blind 
or i nstrumentality to defeat public convenience, juatifJ 
wrong, or perpetr ate a f raud. 

It is further t he opini on of t his department that 
although we do not pas~ upon t he facta in the case, it 
a ppears from the statements i n your request that it was 
not the intention of Er nest A. Wi nkelmann and Henry F'. 
Wi nkelmann to eTade t he UnemploJment Act, but was f or the 
purpose of turn1ahing emploJm8nt for t he ir children. 
Further tacts may be used to · ah ow that t heir 1rt; entiona 
were tair in the matter and not for t he purpos~ of defeat­
ing public convenience, Justifying a wrong , or per petrating 
a fraud. That the certificate of i ncorporat ion may have 
been obtained for each of t he separate corporations some 
time before the enactment ot t he Unemployment Act, which 
was i n 19:5'7 . 

This office cannot r ender an opinion to cover all 
facta that Peaembl e the facta ata t ed in your reque at, for 
the J"C&son that it ia a mixed question of fact and law, 
whether or not the aeparate corporation• are operating, 
owned and c ontrol led by legal enforceable mean• • directly 
or i ndirectly. by t he same i nterest. ao aa to not come 
with in the t erma ot t he Act by reason of a sham or ~raud. 

RespectfUlly submitted, 

W. J. BURKE 
APPROVEDt Aaaista~t Attorney-General 

TYRE I . • BURTON 
(Acting ) Attorney- ueneral 


